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STATEMENT OF QUESTIONS PRESENTED 
The questions presented by this appeal are: 


1. Whether the Trial Judge erred in construing the 
intention of the Testatrix in a manner which could not be 
supported by the evidence. 


2. Whether the Trial Judge erred in applying the 


doctrine of cy-pres. 


3. Whether the Trial Judge erred in affording equitable 
relief to the Plaintiff United States, after said Plaintiff, 
by its acts, had forfeited its right thereto. 


INDEX 
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STaTeMENT oF Pornts 


ARGUMENT: 


I. On the Evidence (the Words of the Will) the 
Gift to Appellee United States Was on Condi- 
tion Precedent, Which Condition the United 
States Has Breached: Consequently, the Gift 
Has Failed and Devolves to the Residuary 
Legatee, Appellant Connecticut College 


. The Disputed Gift Is Not a Charitable Trust, 
and Therefore Not Susceptible to Application 
of the Doctrine of Cy-Pres. Even Were It a 
Charitable Trust, the Facts Are Such as to Pre- 
vent Application of the Doctrine 


III. Appellee United States Has Not Demonstrated 
Its Entitlement to Equitable Relief 
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United States Court of Appeals 


For rue District or Cotumsia Circuit 


No. 15,023 


Connecticut CoLtEcE, Appellant, 
v. 


Unrrep Srares or America, Appellee. 


; Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Connecticut College from a 
summary judgment construing a Will and awarding a fund 
to the United States, denying Connecticut College’s 
motion for summary judgment, and dismissing the 
‘ counterclaim of Connecticut College to the same fund. 


The action was commenced by summons and complaint 
by the United States, which named as Defendants Riggs 
| National Bank of Washington, D. C. and Connecticut 
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College (appellant here) and sought construction of a Will 
duly filed for probate in the District of Columbia (Civil 
Action No. 1886-58 in the United States District Court for 
the District of Columbia). Connecticut College filed a 
counterclaim. The pleadings being closed, the United 
States and Connecticut College both moved for summary 
judgment, and filed affidavits in support of their motions. 


Defendant Riggs, being only interested in the action as 
a stake holder, filed a formal pleading. 


The matter was heard in the District Court for the 
District of Columbia, Judge Tamm, on December 3, 1958, 
without oral testimony or evidence other than the exhibits 
attached to the pleadings and motions. The Court 
rendered an opinion from the bench, and directed the 
Plaintiff to prepare an order, which order was duly 
docketed January 2, 1959, and from which this appeal is 
taken. A timely notice of appeal was filed and served 
after the entry of judgment below, on February 11, 1959 
(28 U.8.C. 2107). This Court has jurisdiction pursuant to 
the provisions of 28 U.S.C. 1291. 


STATEMENT OF CASE 


Mary William Crozier died, a resident of the District 
of Columbia, on August 2, 1955, leaving a Will, which has 
been admitted in probate. 


Defendant Riggs National Bank was executor, and has 
no interest in this litigation except as a stake-holder. 


Mrs. Crozier was the scion of a wealthy and dis- 
tinguished family of New London, Connecticut, which had 
been benefactors of educational institutions in that town. 
She was the widow of Major General Crozier, USA, 
former Chief of Ordnance, and a graduate of the United 
States Military Academy at West Point. 


Her Will was quite evidently professionally drawn, and 
indeed, one of the witnesses to the Will, J. C. Rogers, Esq., 
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a member of the firm of Hogan & Hartson, appeared in 
this action as counsel for the Defendant Riggs National 
Bank. Under Article Second of the Will, the largest 
specific bequest was to the Plaintiff United States, under 
certain terms, which are set forth below, and this bequest 
is the subject of this litigation. Connecticut College, a 
charitable corporation devoted to the higher education of 
women, which starting from small beginnings, is now 
ranked among the highest of such institutions, is located 
_ in Mrs. Crozier’s home town of New London, Connecticut, 
and was named residuary legatee. Since, under the Code 
of the District of Columbia (Sec. 19-110) the residuary 
estate takes lapsed gifts, Connecticut College was the true 
Defendant in interest below. 


Article Second of the Will reads as follows: 


“J give and bequeath to the Unrrep Srares or 
America the sum of Turee Hunprep THovsanp 
Dotiars ($300,000) upon condition that within five 
years after the date of my death the United States 
will authorize to be built and will build on the West 
Point Military Reservation at West Point in the State 
of New York, on a site south of Fort Clinton and 
north of the Bachelor Officers’ Quarter on the general 
level of the Plain, in accordance with plans and 
specifications to be approved by the Superintendent 
of the United States Military Academy, after con- 
sultation with Major General Frank R. McCoy and 
Colonel James L. Walsh, if they shall be available for 
such consultation, and at a cost of not less than the 
amount of this bequest, a memorial building or hall 
to be designed primarily for use as a meeting place 
and lodging for graduates of the United States 
Military Academy and their male guests when visiting 
West Point and to be called ‘‘Crozmr Hat’ in 
memory of my late husband, Major General William 
Crozier, United States Army, who was a member of 
the Class of 1876 and who was Chief of Ordnance 
from 1901 to 1918.”’ 
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On July 18, 1958, the United States filed a complaint for 
construction of the Will in the United States District 
Court for the District of Columbia, and alleged that ‘‘it 
has been determined that the site named in the Will is 
not available and that the bequest is insufficient for the 
construction of a separate building of the type con- 
templated.’? The United States sought an order allowing 
use of the gift in a manner subsequently proposed in its 
affidavits and exhibits, relying on the doctrine of cy-pres. 


Defendant Riggs answered as a formal party. 


Defendant Connecticut College answered and counter- 
claimed on the following grounds: 


1. The gift to the United States was on condition 
precedent and had failed; 


2. The gift expressed no general purpose to benefit the 
United States, and could not be paid over to the United 
States, and did not raise a charitable trust, and therefore, 
could not be paid over to the United States for a use and 
subject to terms nearly approximating the conditions set 
forth by the Testatrix. 


Defendant Connecticut College as residuary legatee, 
therefore claimed the fund as a lapsed gift. 


The United States and Connecticut College subsequently 
moved for summary judgment, supported by affidavits. 


The affidavit submitted by the United States as Exhibit 
Three, sworn to by General Maxwell B. Taylor, now Chief 
of Staff of the United States Army and sometime 
Superintendent of the Military Academy, recited various 
exploratory conversations between him and other army 
officers and the Testatrix which revealed her peculiar 
interest in the site named in Article Second of her Will, 
and went on to state ‘‘it was agreed to ear mark it (the 
site) for use in connection with the Crozier Memorial.”’ 
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The affidavits of both parties in interest revealed that 
the site chosen by the Testatrix is not unavailable in the 
physical sense, but merely in the sense of plans projected 
(although not authorized) by some section of the Depart- 
ment of the Army. 


All material issues of fact being properly proved in the 
pleadings and affidavits, the Trial Court heard argument 
and decided from the bench in favor of the Plaintiff 
United States, stating that either of two proposals of 
the Government is ‘‘substantial compliance’? with the 
bequest, and that the doctrine of cy-pres applied. The 
Court subsequently approved an order, which varies the 
conditions set forth by the Testatrix in two important 
respects. 


First, the site, although still ‘‘on the level of the plain” 
is not between the present bachelor officers’ quarters and 
Fort Clinton. The plain is a vast level area, and the 
alternate sites proposed by the Government are far distant 


and scenically far different from that required by the 
Testatrix and earmarked at an earlier date by General 
Taylor and his associates. 


Second, while the Testatrix envisaged a separate build- 
ing for the fraternal use of graduates of the academy, 
the Court’s order provides merely for a part of a students’ 
building which presumably would considerably impair the 
principal and primary use envisaged by both the Testatrix 
and the Court. 


The order described above was duly docketed J anuary 2, 
1959, and notice of this appeal filed and served on 
February 11, 1959. 
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APPLICABLE STATUTES 
Statutes of the United States 
Ch. 1041, 70 Stat. 144 (10 USC 2601) : 


General gift funds: (a) The Secretary concerned may 
accept, hold, administer and spend any gift, devise or 
bequest of real or personal property, made on the condi- 
tion that it be used for the benefit, or in connection with 
the establishment, operation, or maintenance, of a school, 
hospital, library, museum, cemetery or other institution or 
organization under the jurisdiction of his department. 
(Inapplicable portion omitted). 


(b) Gifts and bequests of money, and the proceeds of 
the sale of property, received under subsection (a) shall 
be deposited in the Treasury in the fund called— 


(1) ‘‘Department of the Army General Gift Fund’’, 
in the ease of deposits of that department; 
(Inapplicable portions omitted) 


The Secretary concerned may disburse funds deposited 
under this subsection for the benefit or use of the 
designated institution or organization, subject to the terms 
of the gift, devise or bequest. 


(Balance of section inapplicable, omitted) 


(Revised from Mar. 11, 1948, ch. 107, 62 Stat. 71 and 
ch. 107, Sec. 2, 62 Stat. 72, also found as 5 USC 150q 
and 150r). 


District of Columbia Code (1951 Edition) 
Sec. 19-110 (29:30) Lapsed or void devises 


If a devisee or legatee die before the testator, leaving 
issue who survive the testator, such issue shall take the 
estate devised or bequeathed as the devisee or legatee 
would have done if he had survived the testator, unless a 
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different disposition be made or required by the will. 
Unless a contrary intention appear by the will, such 
property as shall be comprised in any devise or bequest 
in such will which shall fail or be void or otherwise 
incapable of taking effect shall be deemed included in the 
residuary devise or bequest, if any, contained in such will. 


(Mar. 3, 1901, 31 Stat. 1434, ch. 854, Sec. 1631) 


—— 


See. 29-406 (5:236) Donations, devises or bequests for 
particular purpose may be accepted. 


In case any donation, devise or bequest shall be made for 
particular purposes, in accordance with the designs of 
the institution, and the corporation shall accept the same, 
such donation, devise, or bequest shall be applied in con- 
formity with the express condition of the donor or devisor. 


(Mar. 3, 1901, 31 Stat. 1281, ch. 854, See. 579) 


STATEMENT OF POINTS 


1. The Court erred under the facts and law in granting 
Appellee’s motion for summary judgment, dismissing 
Appellant’s motion for summary judgment and counter- 
claim and ordering the award of a bequest to Appellant 
in contravention of the intent of the Testatrix, in that: 


(a) The Court’s construction of the will could not be 
sustained by the evidence (i.e., the words of the particular 
bequest and of the will and codicil as a whole) ; 


(b) The bequest was on condition precedent, which had 
been breached by Appellee and whose non-performance 
was not excused; 
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(c) The lapsed gift passed to Appellant, as residuary 
legatee. 


2. The court erred, under the facts and law, in applying 


the doctrine of ey-pres to the particular bequest, in that: 


(a) The doctrine of cy-pres may only be applied to a 
charitable trust; 


(b) The particular bequest construed by the Court was 
a gift on condition precedent; it was not a charitable trust, 
but merely a gift with the purpose of benefitting a social 
and fraternal group, the graduates of the Military 
Academy at West Point and their male guests; 


(ec) The doctrine of cy-pres may not be applied where 
the term of a gift sought to be varied is a primary or 
dominant purpose of the Testatrix (of which clear and 
uncontested evidence was before the Court), nor where its 
application would defeat an express term of the bequest ; 


(d) The doctrine of cy-pres may not be applied where 
the proposed variation or approximation is only specula- 
tive, and Appellee offered no evidence that the proposed 
variations were approved by competent Departmental or 
Congressional authority and funds allocated therefor. 


3. Appellee (by its conduct with Testatrix) does not 
appear to demonstrate its entitlement to the equitable 
relief sought. 


SUMMARY OF ARGUMENT 


I. The Court, in construing a will, must effectuate the 
testatrix’s intent. This does not mean the intent inferred 
to have been in her mind and not expressed, but the intent 
expressed in the words of the will, reasonably and logically 
interpreted. In the absence of ambiguity—such as the 
identity of a legatee or of the subject of the legacy— 
and there was none in the instant case, no extrinsic 
evidence can be considered to bear on intent. 
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The Court must consider the words of the particular 
bequest in the context of the whole will. Where the will 
is artificially and competently drawn, the Court must 
interpret its words as reasonable lawyers would, and not 
seek a strained meaning. 


As an aid to interpretation, the Court must go on the 
presumption that the testatrix intended her will to be read 
in the light of any statutes or common law applicable at 
the time of the testamentary act. 


The language of this particular bequest is clearly that 
of a condition precedent, particularly when contrasted 
with other gifts in the same will, subject to other or to 
no limitations. 


The allegations in the Complaint of the United States 
breach the condition of the gift, and the consequences 
claimed by appellant, Connecticut College—failure of the 
gift and its passing to the residuary legatee, Connecticut 


College—should follow. 


II. The doctrine of cy-pres is exclusively concerned with 
charitable trusts, whether created by will or inter vivos. 
The doctrine of cy-pres, therefore, cannot be applied to a 
| gift on condition precedent, which must be strictly and 
literally fulfilled. 


_ Nor ean the doctrine be applied to a gift, which, however 
munificent and benevolent, is not in legal contemplation 

‘‘charitable”’. The latter term does not embrace the gift 

- here which is essentially for a sort of alumni association 

_ and is to be used for convivial purposes of the alumni and 
their male friends. 


| Nor, assuming arguendo a charitable trust, can the 
| doctrine be applied to every charitable trust. It cannot 
be applied where the term sought to be changed (here a 
_ particular site and a particular type of building) is of 
primary importance to the trustor, or an express term of 
the bequest. 
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Nor may the Court approve an approximation or cy-pres 
application of the fund without evidence that the approx- 
imation offered is more than mere speculation and can and 
will be carried out. 


Til. ‘He who seeks equity must do equity’’. The 
evidence of the appellee United States indicates that the 
testatrix conferred with representatives of the United 
States and was persuaded to the testamentary act by their 
assurance that the site which she desired was ‘‘earmarked”’ 
for her purpose. The donee United States now, impelled 
by no necessity but merely moved by its own views and 
whims, denies the testatrix this site, but claims the fund. 
Its unilateral breach of what is equitably if not legally a 
bargain should disqualify the appellee United States from 
equitable relief. 


ARGUMENT 


L ON THE EVIDENCE (THE WORDS OF THE WILL) THE GIFT 
TO APPELLEE UNITED STATES WAS ON CONDITION PRECE- 
DENT, WHICH CONDITION THE UNITED STATES HAS 
BREACHED: CONSEQUENTLY, THE GIFT HAS FAILED AND 
DEVOLVES TO THE RESIDUARY LEGATEE, APPELLANT 
CONNECTICUT COLLEGE 

Appellant Connecticut College contends that the 

Testatrix, Mrs. Crozier, intended to make a gift of 
$300,000 to the Appellee United States, if it would fulfill 
certain conditions; if the United States should not, she 
intended the gift to pass to Connecticut College. Appellee 
United States, on the other hand, claims that Mrs. Crozier 
intended a charitable gift whose terms could (and by the 
order of the District Court were) varied under the doctrine 
of cy-pres. Although Appellant is prepared to refute the 
latter construction, it urges that its prime contention— 
that the gift was on condition precedent—is correct and 
should be conclusive. 


It is not necessary to remind this Court that the 
universal rule for construction of wills is settled: The 
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testamentary intent is that expressed by the words of the 
will, not by any inferences drawn from extrinsic facts 
nor by speculation as to what might have been a more 
desirable intent. In fact, cases abound where extrinsic 
facts would lead to a construction perhaps more palatable, 
but never allowable because opposed to the words of the 
will.* 

The Court’s attention is now invited to Article Second 
of Mrs. Crozier’s will. If this is not clearly the language 
of condition, then the English tongue is a most imperfect 
medium of expression. This is obviously a professionally 
and competently drawn will,* and therefore great weight 
must be given to the words ‘‘upon condition’’, which have 
an exact and artificial meaning in legal parlance. 


But, conceding that mere form of expression might not 
create a condition, reading further it is found that (1) a 
memorial building or hall must be authorized and built 
within five years of Testatrix’s death (which occurred 


August 2, 1955); (2) it must be built on a narrowly 
defined site, chosen from all the vast acres of West Point; 
(3) that it shall cost no less than the $300,000 of the 
legacy. All these are governed by the words “upon 
condition’’ and show that Mrs. Crozier intended to allow 
no latitude to the United States in complying with the 
terms of the legacy. 


* Absent an ambiguity (such as doubt as to the identity of a legatee or 
of the subject of a legacy) extrinsic evidence is inadmissible to prove intent. 
There is no such ambiguity here. Paragraph 6 of the Taylor affidavit and 
paragraphs 5, 6 and 9 of the Davidson affidavit are clearly incompetent where 
they attempt to testify as to Mra. Crozier’s intent, and are a presumptuous 
invasion of the province of the Court. However, Appellant does not ascribe 
the claimed error of the District Court to this incompetent evidence. 


* The names of George E, Monk and James C, Rogers, both of 810 Colorado 
Bldg., Washington, D.C., appear as witnesses to the will Mr. Rogers appeared 
below as counsel for the executor. The Court may take judicial notice that 
both gentlemen are members of this Bar and of the firm of Hogan & Hartson, 
whose office is at 810 Colorado Bldg. 
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This Court has also stated that the intent must be 
sought ‘‘in the four corners of the will’? (Pace v. Bradley, 
84 US App DC 212, 171 Fed 2d 350). Let us do so, 
because the Testatrix exhausted almost every form of 
limitation and direction. 


First contrast Article Third, a gift ‘‘in fee simple’. 
The direction which follows is preceded by the phrase 
‘without in any manner limiting this devise’’—that is, 
Testatrix intends the gift to vest and not fail, whether the 
direction is followed or not. May it not then be inferred 
that she intends, in Article Second, that the United States 
must fulfill her conditions or that the gift shall fail? 


Compare also the apt language of the gifts in Article 
Fourth (‘‘absolutely’’, ‘‘Having in mind, however’’ a 
certain use—here there can be no lapse) and in Article 
Seventh (a) (a mere precatory direction) and also the 
clearly expressed trusts in Articles Sixth and Seventh (h). 


Finally, contrast the language of the gift to Appellant 
Connecticut College, the residuary legatee, in Article 
Twelfth: ‘‘absolutely and in fee simple . . . to be used 
to erect a dormitory or other building for the use of the 
College in memory of my father”’ (emphasis supplied). 
The construction urged by Appellee United States, and 
substantially accepted by the Court below, is that the terms 
and limitations of Article Second (to the United States) 
and Article Twelfth are identical in operation, whereas 
they are obviously as different as night and day, except 
that both seek to memorialize one near and dear to Mrs. 
Crozier. The gift to the United States sets a date for 
completion, a specifie site for and a specific use for the 
memorial building: the gift to Connecticut College sets 
no date for completion, no site and is merely precatory as 
to the type or use of building. 


The contrast is clear, and certainly not accidental. This 
Court should not, as the Court below, brush it aside, so 
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as to disregard the intent clearly expressed and to find 
what the United States wishes that the Testatrix had 
expressed. It is true that the District Court accepted 
Connecticut College’s theory of a conditional gift in one 
respect (and a remarkable one, in an equitable action) : 
it did find the limitation of time to be a condition precedent, 
and ordered that condition fulfilled. 


What has been stated above should be sufficient basis 
for a finding here that the judgment of the District Court 
is not sustained by the evidence. There is, however, more. 


In Bartlett v. Ligon (135 Md 620, 109 A 473, 476) the 
Maryland court succinctly stated the general principle 
that, while the law at the time of death controls the 
operation of the will, the law at the time of testating, 
being presumed known to the testator, furnishes the test 
for intention. 


Before March 11, 1948, the War Department (now 


Department of the Army) could not accept conditional 
gifts (v. U.S. Code Congressional Service, 80th Congress, 
2nd Session, 1948, pp. 1143-1145, quoting the opinion of 
the Judge Advocate General). The War Department, 
desiring the power to accept conditional gifts, urged legis- 
lation which was made law March 11, 1948, as ch. 107, 
62 Stat. 71 (5 USC 150 q) and ch. 107 See. 2, 62 Stat. 72 
(5 USC 150 r) (both now found as 10 USC 2601). Two 
months later, on May 10, 1948, Mrs. Crozier published her 
will, which included Article Second, a conditional gift to 
the United States, for an installation of the Department 
of the Army. This chronology is significant. The Taylor 
affidavit shows that negotiations concerning the gift 
extended back into 1947. It is fair to infer that the 
Testatrix waited to make the gift until it was legally valid 
and acceptable. 


Another law, Sec. 19-110 of the District of Columbia 
Code (enacted 1901 and still in force) throws light on the 
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testamentary intent. Article Second, unlike many grants 
on condition, contains no reversion or similar provision 
for devolution on condition breached. But Article 
Twelfth, the residuary gift to Connecticut College, 
provides for the devolution of all gifts under the will 
which might lapse, since, under the cited section of the 
Code, the residuary legatee is the recipient of lapsed gifts 


by operation of law. 


That the intent of the Testatrix accorded with the Code 
is not only a legal presumption, but is also practically 
demonstrated by the fact that Connecticut College, an 
institution favored by the Williams family, from whom 
she drew her wealth, was the chief object of her bounty 
(v. Lambdin affidavit). 


It remains to inquire whether the condition of Article 
Second was precedent or subsequent. This Court, as one 
of its Judges recently remarked from the bench during 
argument, can take judicial notice of the facts of life. 
Mrs. Crozier, as a citizen and as the widow of an Army 
officer, must have known full well that it is easy to turn 
funds over to the United States, but difficult, if not im- 
possible, to secure their return. It is not logical to infer 
that Mrs. Crozier intended a condition subsequent, like 
the testator in Keyser v. Calvary Brethren Church (192 
Ma 520, 64 A 2d 748),° and in substance directed her 
executor to pay, at her death, $300,000 to the United States, 
and should the United States fail to perform the conditions 
of the gift, get the money back five years later. Such 
an intention, which would impose on either the executor 
or the residuary legatee a claim against the United States, 
which might have to be litigated, is not to be imputed to 
the Testatrix, whose testamentary capacity is evidenced 
by the acceptance of her will in probate, and who acted 
with competent legal counsel. 


= By ‘coincidence, in Keyser the gift, to a church for building, was to be 
returned to the estate if the project was not completed within five years. 
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Since the gift here in dispute is not on condition sub- 
sequent, it must be on condition precedent. True, the 
Courts tend to reprove such conditions, but that does 
not negate their existence and validity, when properly 
drawn, any more than the rack could destroy the truth 
of Galileo’s theory. 


That this gift is on condition precedent not only appears 
by the elimination of other possible constructions, but by 
the authorities. The condition in Article Second, by its 
, very words, is one which ‘‘must happen or be performed 

before the estate can vest or be enlarged’’ (Vanhorne’s 
Lessee v. Dorrance, 2 US 304, 317, 2 Dall 304, 317, 1 L Ed 
391, 397). From the language of the will and from the 
| Taylor affidavit, it is clear that the site (‘‘earmarked’’ 
_ by West Point for the memorial) was of great importance 
, to Mrs. Crozier, as was the purpose of the proposed 
building. One of the tests of a condition precedent is 
| that it is ‘‘an object with the testator and desired by him, 
(and) was the consideration* of the Legacy’? (Finley v. 
King’s Lessee, 28 US 346, 352/3, 3 Pet 346, 352/3, 7 L Ed 
701, 704). Article Second meets other tests for conditions 
_ precedent: the gift was made without consideration (in 
the technical, contractual sense), the condition was a 
primary wish of the Testatrix and a definite time for 
performance was set (cf. In Re Thompson, 304 Pa 349, 
155 A 925, 76 ALR 1339: gift on condition that legatees 
form a partnership within one year held on condition 
precedent). 


Gifts on condition precedent have certain definite 
consequences. Such a condition ‘‘admits of no latitude ; 
it must be strictly and punctually performed’? (Vanhorne’s 
Lessee v. Dorrance, cit. sup.). Some text writers would 
relax this rule, where performance is impossible. Both 
parties here (v. affidavits of Davidson and of Calvocoressi) 


* Chief Justice Marshall does not here use ‘consideration’? in the technical, 
contractual sense. 
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concede that there is no physical impossibility—the site 
is unencumbered. The Davidson affidavit, paragraph 9, 
further shows that the so-called impossibility was not and 
could not have been known to Mrs. Crozier. Accordingly, 
non-performance cannot be excused, and the gift must 
lapse on condition breached. 


Appellant Connecticut College claims that Appellee 
United States has already breached the condition, by its 
own determination of non-availability of the site 
(Davidson affidavit) ; also that the United States, in its 
Complaint, has so clearly expressed its intention of non- 
performance as to bring it within the doctrine of 
anticipatory breach (ef. Roehm v. Horst, 178 US 1, 20 
S Ct 780, 44 L Ed 953). As a consequence, the gift to the 
United States should be found to have failed and, pur- 
suant to the law of the District of Columbia, to have 
devolved on the residuary legatee, Appellant Connecticut 
College. 


In summary of this head of its argument, Appellant 
claims that Article Second, considered by itself, is clearly 
a gift on condition; contrasted with the rest of the will, 
particularly with Article Twelfth, the residuary gift, there 
can be no doubt as to the conditional nature of Article 
Second. Common sense and authority show the condition 
of Article Second to be a condition precedent. The only 
admissible evidence—the words of the will and the state 
of the law—can sustain no other testamentary intent. 
In finding otherwise, the District Court erred on the facts. 


As a result of this basic error, the Court below made no 
specific finding as to breach of the condition by the United 
States, which was claimed by Connecticut College and not 
disputed by the United States. The legal consequence is 
the failure of the gift to Appellee United States and its 
devolution to Appellant Connecticut College. 
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Il THE DISPUTED GIFT IS NOT A CHARITABLE TRUST, AND 
THEREFORE NOT SUSCEPTIBLE TO APPLICATION OF THE 
DOCTRINE OF CY-PRES. EVEN WERE IT A CHARITABLE 
TRUST, THE FACTS ARE SUCH AS TO PREVENT APPLICA- 
TION OF THE DOCTRINE 


Appellant feels that the gift here in dispute, being one 
on condition precedent, this Court need inquire no further. 
However, the theory of the Appellee, accepted in part by 
the Court below, of a charitable trust subject to the cy-pres 
doctrine, must be refuted. 


_ This doctrine of cy-pres, in some jurisdictions called 
_ approximation, allows the Court to alter unreasonable or 
impossible terms of charitable trusts. The latter term is 
emphasized, because Appellant can find no case of the 
application of cy-pres to anything but what is, in proper 
, legal terminology, a charitable trust. Assuming then for 
argument that Mrs. Crozier attempted, in Article Second 
_ of her will, to create a trust, was that trust charitable? 


While the Appellee, in its complaint, characterized the 
gift as “purely charitable’’, the character of the gift must 
_ be determined from its purpose, here: “‘Use as a meeting 
place and lodging for graduates of the United States 
Military Academy and their male guests when visiting 
West Point, and to be called Crozier Hall in memory of 
my late husband, ete.’’ 


_ All the cases are agreed that, to qualify as a charity, 
the gift must benefit members of a broad and well defined 
class of the population at large. At the outset, then, the 
charity theory falls to the ground, since the beneficiaries 
are graduates of the Military Academy (a small and 
privileged class) and their male guests (an undefined 
group). It is not conceivable that a gift to benefit the 
alumni body of, say, Harvard or Connecticut College, 
would be held to be charitable. The alumni of the Military 
Academy are exactly on the same footing. 
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It is true that very loose and broad definitions of charity 
ean be found (e.g. ‘anything that tends to promote the 
well doing and well being of social man’’, Ould v. Wash- 
ington Hospital for F oundlings, 95 US 303, 311, 24 L Ed 
450). But scrutiny of the Ould case, where the beneficiaries 
were foundlings, clearly apt objects of eleemosynary 
bounty, and of similar cases, shows that such broad 
definitions went further than the cases required, and that 
there was a more solid and more narrow ground for finding 
charity. 


Far from following such loose lines, the Courts inquire 
closely into the question of charity, and their findings are 
categorized in Sec. 368, Restatement of Trusts, which lists 
six uses which are in legal contemplation charitable: 
(a) relief of poverty; (b) advancement of education ; 
(c) advancement of religion; (d) promotion of health; 
(e) general governmental purposes; (f) other purposes 
beneficial to the community. 


It would be frivolous to suggest that the use prescribed 
by the Testatrix, quoted above, is for either (a) the relief 
of poverty, (¢) the advancement of religion, or (d) the 
promotion of health, although Appellant does not urge 
that a guest house for alumni of the Academy will 
necessarily have a contrary effect. 


As to (e), general governmental purposes, the Court 
ean take judicial notice that the United States has no 
duty to shelter visiting alumni of the Academy, and 
certainly not their male guests. There is no general intent 
to benefit the United States. or ‘‘the Point’’ expressed by 
Testatrix. The conditions imposed and the narrow state- 
ment of use show, on the contrary, a specific purpose to 
benefit the narrow class of Academy alumni. 


A building for the purpose expressed by the Testatrix 
is not likely to contribute, even in a minor way, to (b), 
the advancement of education. It is common knowledge 
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that the assembling of alumni distracts from rather than 
aids the educational process. Even if, however, there were 
some secondary benefit to education, at best, according to 
Professor Bogert (Trusts and Trustees, 1953, Sec. 362, 
345), a ‘‘mixed trust’? arises, which, for the purposes of 
cy-pres must be considered a private trust, ineligible for 
application of the doctrine. 


Some writers would include in the catch-all (f), purposes 
beneficial to the community, memorials to notable men. 
The cases which they urge are not consistent, and where 
a charity has been found, there is usually a truly charitable 
purpose in addition. But there are no cases in the 
District of Columbia holding that a memorial purpose, 
per se, creates a charitable use, whereas there is dictum 
to the contrary (Noel v. Olds, 78 US App DC 155, 138 F 2a 
581, 585). But, were memorial found to be the equal of 
charity, Testatrix’s primary purpose was the benefit of 
the alumni, not the memorial. In fact, Testatrix does not 
seem to have been prone to such ‘‘vanities’’ (Noel y, Olds, 
cit. sup.): Article Third of her will, mentioned above, 
gave valuable realty to the Ordnance Association, hoping 
it would be used as its offices and meeting place and 
called ‘Crozier House’’, but “without in any way limiting 
this devise’’. 


How then may the gift in Article Second be categorized? 
It seeks to establish a guest house for alumni and their 
male friends, a purpose purely fraternal and convivial. 
The governmental character of the site does not change 
the nature of the purpose. No case dealing with a gift 
to an alumni group has been found, but analogies can be 
sought in gifts to clubs, considering the associates and 
successors of Testatrix’s husband as a fraternal group. 
The support of clubs is strictly a private and not a 
charitable purpose (Bogert, op. cit., Sec. 380; Seott, Law 
of Trusts, 1956, Sec. 374, 9). This is so, even when the 
club has a charitable connection (In Re Topham, 1 A 11 
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E.R. 181, 185—men’s club in a church; Levey v. Smith, 103 
F.2d 643, cert. den. 308 US 578—tax case, gift to a lodge; 
and Hopkins v. Grimshaw, 165 US 342, 353, 17 S Ct 401, 
41 L Ed 739, 748). 


The last case cited should be binding on this Court, 
since it emanates from the Supreme Court of the United 
States, on an appeal from the old Supreme Court for the 
District of Columbia. There the gift was of land to 
trustees ‘“‘for the sole use and benefit of the Union 
Beneficial Society of the city of Washington as aforesaid, 
for a burial ground, and for no other purpose whatever”’. 
Justice Gray for the Court stated (at the page cited 
above), ‘‘If it be assumed, however, as most favorable to 
the defendant (trustee then in possession), that this deed 
created a charitable trust, it was not a grant indicating 
a general charitable purpose and pointing out the mode 
of carrying that purpose into effect, thus coming within 
the class of cases in which courts of chancery, when the 
particular mode had failed, have carried out the general 
purpose. (Citations omitted). But the trust was 
restricted, in plain and unequivocal terms, to the particular 
society to be benefited, as well as to the purpose of a 
burial ground, adding (as if to put the matter beyond 
doubt) ‘and for no other purpose whatever’. The trust 
would end, therefore, at the latest, when the land ceased 
to be used as a burial ground and the society was 
dissolved.”’ 


This pertinent opinion, on facts very similar to the 
instant case, leads to the last part of the argument under 
this head. Assuming, arguendo and most favorably to the 
Appell¢e, that Testatrix created by Article Second a 
charitable trust, is it one susceptible of the application of 
the doctrine of cy-pres? Appellant claims it is not. 


The doctrine arose to relieve trustees and beneficiaries 
from unreasonable or impossible terms of the trust. 
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*(1)(2) It has been perverted into an instrument for the 
trustee or beneficiary who would ‘‘have his cake and eat 
it too’’, in order to escape the obligations incident to the 
gift, as Appellee United States here seeks. This trend has 
alarmed both courts and legislatures. In Hopkins v. 
Grimshaw (cit. sup.), Justice Gray set limits, In Graf 
v. Wallace (59 US App DC 64, 32 F2d 960) this Court 
sought to banish the doctrine from the District of Columbia 
—wrongly, according to Noel v. Olds (78 US App DC 155, 
138 F2d 960). 


Legislative thinking, unfavorable to cy-pres, is reflected 
in See. 29-406, D.C. Code, enacted 1901, significant although 
not controlling here. Under its provisions, educational 
institutions incorporated in the District, which accept 
gifts, must apply them ‘‘in conformity with the express 
condition of the donor’’. 


10 USC 2601, cited above, could well be controlling here. 
It allows the Army to accept gifts on condition, and 
provides that the Secretary may disburse such funds 
“‘subject to the terms of the gift, devise or bequest’’. 


Appellant urges that the Hopkins decision prevents the 
application of the cy-pres doctrine here, because the gift, 
even if charitable, is too narrow in purpose. Furthermore, 
cy-pres may not be invoked where to do so would alter an 
express term of the devise—here the site and type of 


*(1) Although perhaps the earliest case, Da Costa v. De Pas, 1 Ambler 
228, produced a grotesque result: A gift to promote study of the Jewish 
religion (whose practice in England was then unlawful) was ordered applied to 
the salary of a Christian preacher at a foundling hospital! 


(2) In accordance with the hornbooks, Appellee bottomed its complaint 
on impossibility (unavailability of the site) and insufficiency of the fund. The 
first, discussed above, is shown not to be based on fact. The second merits 
no lengthy consideration and furnishes little comfort to Appellee: its com- 
plaint ignores the very words of the Testatrix (specifying a building ‘‘at a 
cost not less than the amount of this bequest’’), which anticipate the alleged 
insufficiency and merely raise an implied condition that the United States 
should contribute, 
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puilding (Roberds v. Markham, 81 F Supp 38, citing 
President and Fellows of Harvard College v. Jewett, 11 
F2d 119, 122); nor where the term sought to be varied is 
a dominant or primary purpose of the donor (Shoemaker 
v. American Security & Trust Co., 82 US App DC 270, 
273, 163 F2d 585, 588, which specifically raises the question 
of a designated site; in Shoemaker, the site was not held 
to be a primary or dominant purpose). 


There is another fatal flaw in the claim of Appellee 
United States for relief under ecy-pres. Every such case 
indicates that the Court may only use this power when the 
relator or petitioner presents a specific alternate use; 
and the Court may only order such a specific alternate 
use. This was not done here. The record as designated 
by the United States is devoid of any alternate plan set 
forth with any specificity. If this Court examines the 
whole record, it will find mere general words (Taylor and 
Davidson affidavits) and large seale plot plans, offering 
not one but two alternatives. It will find no accurate plot 
plans, no architectural ground plans or elevations. It will 
merely find a suggestion by General Davidson, and his 
assurance that he will approve his own plans when and if 
he gets around to making them, and when and if they are 
approved by the Department! There is no proof offered 
by the United States that Congress or the Department has 
allocated or will allocate funds for plans, admittedly not 
complete but only vaguely contemplated by General David- 
son. 


There seems no basis, then, in the evidence or in law, 
for saving this ‘‘trust’’ by cy-pres, if trust indeed it is. 
The same consequences follow from the failure of a trust as 
from a lapsed gift—devolution to the residuary legatee 
(Bunker v. Jones, 86 US App DC 231, 181 Fed 2d 619; Sec. 
19-110, D.C. Code). 


Summarizing this portion of its argument, Appellant 
claims that the District Court erred on the facts in (ap- 
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parently) finding that Article Second created a charitable 
trust; that in any event said Court erred, as a matter of 
law, in applying the doctrine of cy-pres, so that, on this 
ground too, the gift to Appellee United States fails, and 
passes to the Appellant Connecticut College. 


TIL APPELLEE UNITED STATES HAS NOT DEMONSTRATED 
ITS ENTITLEMENT TO EQUITABLE RELIEF 

This is an equitable action and the maxim applies: ‘‘He 
who seeks equity must do equity’’. The conduct of the 
United States is revealed in the Taylor affidavit. He and 
his associates actively encourage Mrs. Crozier’s testamen- 
tary desire, and it may be inferred that they ‘‘clinched the 
deal’’ and induced the testamentary act by informing her 
that the site which she so ardently desired had been ‘‘ear- 
marked’’ (General Taylor’s own words) for the Crozier 
Memorial. This story closely resembles the ‘‘blandish- 
ments’’ of the President of Duke University, exercised on 
Mr. Ackland, which the Court found reprehensible in 
Noel v. Olds (78 US App DC 155, 138 F 2d 581). Duke 
University, at least, had the grace unequivocally to reject 
the legacy when it decided not to fulfill the conditions, 
while Appellee United States, disregarding equitable con- 
siderations, seek to acquire the benefits of Mrs. Crozier’s 
munificence while avoiding substantially all the incidental 
obligations. 


For the United States, moved by no true impossibility, 
but simply by its own views and whims, seeks unilaterally 
to breach what is equitably if not legally a bargain—the 
promise of the site in exchange for the testamentary gift. 


On these facts, the District Court should have denied Ap- 
pellee United States the equitable relief which it sought. 
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CONCLUSION 


For the foregoing reasons, Appellant respectfully sub- 
mits that the judgment of the District Court should be 
reversed, the order of the District Court set aside, and 
judgment for the Appellant on its counterclaim and mo- 
tion for summary judgment ordered. 


Respectfully submitted, 


Benzamin H. Dorsey 


Brooxnart, Becker & Dorsey 
1700 K Street, N. W. 
Washington 6, D. C. 
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Francis F. McGuire 
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Notice of Appeal 


United States Court of Appeals 


For tae Distaicr or Cotumsra Circurr 


No. 15,023 


—_— 


Connecticut Couiece, Appellant, 


Vv. 


Unrrep States or America, Appellee. 


Appeal tom a Judgment of the United States 
District Court for the District of Columbia 


2 
Civil Docket 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Parties, United States of America v. 1. Riggs National 
Bank of Washington, D. C., a corporation, as Executor of 
the Will of Mary W. Crozier, deceased and 2. Connecticut 
College. 

Date, July 18, 1958; account USA. 

Date, Feb. 11, 1959; account, Calvacoressi, $250.00 

Attorneys, Oliver Gasch, Edward P. Troxell, E. Riley 
Casey, U. S. Attorney’s Office, Hogan & Hartson, 810 
Colorado Bldg., Dodd & Kaplan, 1116 Woodward Bldg., 
John L. Calvacoressi, 1001 Conn. Ave., N.W., Benjamin 
H. Dorsey, 1700 K St., N.W. 

Number 1886—’58. 

Action for Construction of Will. 

Case closed. 


Date PROCEEDINGS 
1958—Deposit for cost by 
Jul. 18—Complaint, appearance & Exhibit, filed. 


Jal. 18—Summons, copies (2) and copies (2) of Complaint 
isued 41 ser. 7-22-58; #2 ser. in New London, 
Conn. 


Aug. 7—Answer of deft. ##1 to complaint ¢/m 8-6-58 App. 
Hogan & Hartson, filed. 


Aug. 1i—Answer of deft. +¢2 to complaint & counter-claim 
vs. pltff. ¢/m 8-11 App. Dodd & Kaplan, filed. 


Sept. 11—Reply of pltff. to counter-claim of deft. #2; ¢/m 
9-11-58, filed. 


Sept. 11—-Calendered (N). 


Nov. 4—Motion of pltff. for summary judgment; ¢/m 114- 
58; Exhibit 1, Tab. 1, la, 2, exhibit 3; P&A; MC 
11-458, filed. 


3 


Nov. 25—Stipulation of Counsel extending time for deft. 
to answer motion to & including Dec. 1, 1958, filed. 


Dec. 3—Points & Authorities of deft. 42 in reply to pltffs. 
motion for summary judgment. c/m 11-28-58 
(copy), filed. 


Dec. 3—Motion of deft. #2 for summary judgment, P&A. 
Exhibits A & B. ¢/m 11-28-58 (copy) App. Thomas 
J. Dodd, filed. 


Dec. 11—Transcript of proceedings pp 1-3 December 3, 
1958 (Court’s) (Reporter—Ida Watson), filed. 


1959, Jan. 2—Order granting pltff’s motion for summary 
judgment; denying motion of deft. Conn. College 
for summary judgment; dismissing counter-claim 
of deft. Conn. College; will construed. Tamm, 
J. (N). 


Feb. 11—Appearance of John L. Calvocoressi as atty for 
deft. +2, filed. 


Feb. 11—Notice of Appeal of deft. #2. Dep. by Calvacoressi 
$5.00. Notice to Oliver Gasch & Hogan & Hartson, 
filed. 


Feb. 11—Order directing deft. Connecticut College to de- 
posit $250.00 cash in lieu of bond on appeal. Mce- 
Guire, J. (N). 


Feb. 11—Cash in amount of $250.00 deposited by deft. #2 
in lieu of bond on appeal. 


Feb.12—Appearance of Benjamin H. Dorsey atty. for deft. 
#2, filed. 
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(Filed—July 18, 1958) 
Unrrep States Disrricr Court 
FoR THE District oF CoLUMBIA 
Civil Action No. 1886-58 
Unrrep Srares or America, c/o United States Attorney’s 
Office, United States Courthouse, Washington, D. C., 


Plaintiff 
v. 


Riccs Nationa Bank or Wasuineton, D. C., A Corpora- 
tion, as Executor of the Will of Mary W. Crozizn, 
Deceased, 1503 Pennsylvania Avenue, N. W., Wash- 
ington, D. C. 


and 


Connecticut CotuecE, New London, Connecticut, 
Defendants 


Complaint for Construction of Will 


j. This Court has jurisdiction under the provisions of 
Title 28, Sec. 1345, United States Code. 


2. The plaintiff, United States of America, brings this 
action as the beneficiary under the Will of Mary W. Crozier. 


3. The said testatrix died on August 2, 1955, a resident 
of the District of Columbia. By order of this Honorable 
Court entered on October 19, 1955, in Administration cause 
No. 88)343, the Will of said testatrix was admitted to pro- 
bate. 


4. The defendant, the Riggs National Bank of Wash- 
ington, D. C., is sued herein in its capacity as executor of 
the estate of Mary W. Crozier. 


5. The defendant, Connecticut College, New London, 
Connecticut, is sued in its capacity as the residuary legatee 
under the Will of the said testatrix. 
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6. The last Will and Testament of the said Mary W. 
Crozier, a true and complete copy of which is attached 
hereto as Exhibit A, was entered to probate and record by 
this Honorable Court in the aforesaid Administration cause 
No. 88,343, and by the second paragraph thereof provision 
is made for a bequest of $300,000.00 to the United States of 
America for the erection of a building at the United States 
Military Academy at West Point in the State of New York 
as follows: 


‘‘Second. I give and bequeath to the United States 
of America the sum of Three Hundred Thousand Dol- 
lars ($300,000.00) upon condition that within five years 
after the date of my death the United States will 
authorize to be built and will build on the West Point 
Military Reservation at West Point in the State of 
New York, on a site south of Fort Clinton and north 
of the Bachelor Officer’s Quarters on the general level 
of the Plain, in accordance with plans and specifica- 
tions to be approved by the Superintendent of the 
United States Military Academy, after consultation 
with General Frank R. McCoy and Colonel James L. 
Walsh, if they shall be available for such consultation, 
at a cost of not less than the amount of this bequest, 
a memorial building or hall to be designed primarily 
for use as a meeting place and lodging for graduates 
of the United States Military Academy and their male 
guests when visiting West Point and to be called 
‘Crozier Hall’ in memory of my late husband, Major 
General William Crozier, United States Army, who 
was a member of the class of 1876 and who was Chief 
of Ordnance from 1901 to 1918.”’ 


7. From time to time since the probate of this Will the 
plaintiff, United States of America, has considered ways 
and means of carrying out the purpose and intent of testa- 
trix to provide a memorial building or hall primarily de- 
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signed for use as a meeting place and lodging for graduates 
of the United States Military Academy to be called Crozier 
Hall, as expressed in aforesaid paragraph second of testa- 
trix’s Will. However, it has been determined that the 
site named in the Will is not available and that the bequest 
is insufficient for the construction of a separate building of 
the type contemplated. 


8. The plaintiff, United States of America, avers that in 
order to fulfill the dominant purpose of this purely chari- 
table bequest the said testatrix’s Will should be construed 
to permit the plaintiff to use the funds so bequeathed for 
a purpose similar to that contemplated by the testatrix in 
accordance with plans and specifications to be approved by 
the Superintendent of the United States Military Academy. 


Wuererors, plaintiff prays that the Court direct the 
defendant Executor to pay over the proceeds of this be- 
quest to the United States of America to be used for such 


charitable purpose as most closely approximates that con- 
templated by the testatrix, which purpose shall be deter- 
mined pursuant to the direction of this Court, and for such 
other and further relief as may be required. 


/s/ Outver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarp P. TRoxELL 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ B. Ruger Casey 
BE. Riley Casey 
Assistant United States Attorney 
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Filed July 18, 1958 
Exhibit A 
LAST WILL AND TESTAMENT 


I, MARY WILLIAMS CROZIER, widow of William 
Crozier, of the City of Washington, District of Columbia, 
do hereby revoke all wills and codicils, as well as all other 
instruments of a testimentary nature, heretofore made by 
me, and do hereby make, publish and declare this to be my 
last will and testament, in manner and form following: 


FIRST. I direct my executor to pay all of my just debts 
and the expenses of my last illness and funeral as soon 
after my death as may be practicable, and I hereby ex- 
pressly authorize my executor to expend for my funeral 
such amount as my executor shall deem proper. 


SECOND. I give and bequeath to the UNITED 
STATES OF AMERICA the sum of THREE HUNDRED 
THOUSAND DOLLARS ($300,000.00) upon condition that 
within five years after the date of my death the United 
States will authorize to be built and will build on the West 
Point Military Reservation at West Point in the State of 
New York, on a site south of Fort Clinton and north of 
the Bachelor Officers’ Quarters on the general level of the 
Plain, in accordance with plans and specifications to be 
approved by the Superintendent of the United States Mili- 
tary Academy, after consultation with Major General 
Frank R. McCoy and Colonel James L. Walsh, if they shall 
be available for such consultation, and at a cost of not less 
than the amount of this bequest, a memorial building or 
hall to be designed primarily for use as a meeting place 
and lodging for graduates of the United States Military 
Academy and their male guests when visiting West Point 
and to be called ‘‘CROZIER HALL’’ in memory of my 
late husband, Major General William Crozier, United 
States Army, who was a member of the Class of 1876 and 
who was Chief of Ordnance from 1901 to 1918. 
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THIRD. I give and devise to AMERICAN ORD- 
NANCE ASSOCIATION, of Washington, D. C., in fee 
simple, the certain pieces, or parcels, of land with the 
buildings thereon erected, situate, lying and being in the 
District of Columbia, described as parts of original lots 
5 and 6 in square 157, now known as No. 1735 Massachu- 
setts Avenue and assessed for taxation as lot 805 in Square 
157. Without in any manner limiting this devise, I hereby 
express the hope that said property will be used as offices 
and as a meeting place by American Ordnance Association 
and that it will be known as ‘‘CROZIER HOUSH”’ in mem- 
ory of my late husband, Major General William Crozier, 
United States Army, Chief of Ordnance from 1901 to 1918, 
whose wish I am hereby fulfilling. 


FOURTH. I give and bequeath to AMERICAN ORD- 
NANCE ASSOCIATION, of Washington, D. C., the sum 
of TWENTY-FIVE THOUSAND DOLLARS ($25,000) 
absolutely, having in mind, however, that it will use such 
sum in altering the property known as No. 1735 Massa- 
chusetts Avenue, which I have devised to it by Paragraph 
Third of this will, to provide a suitable room to be used as 
a library. 


FIFTH. I give and bequeath to AMERICAN ORD- 
NANCE ASSOCIATION, of Washington, D. C., such of 
my furniture, rugs and other household furnishings (ex- 
cept linens, silverware and Chinese objects of art) in my 
house at No. 1735 Massachusetts Avenue, N.W., Washing- 
ton, D. C., as said American Ordnance Association shall 
select within three months after the date of my death. 


SIXTH. I give and bequeath to PHILADELPHIA 
MUSEUM OF ART, Fairmount Park, Philadelphia, Penn- 
sylvania, the sum of TWENTY-FIVE THOUSAND DOL- 
LARS ($25,000) IN TRUST to apply the income therefrom 
to the care and the upkeep of the collection of Chinese Art, 
consisting of porcelains, jades, crystals and paintings 
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which I have heretofore given to said Philadelphia Museum 
of Art and which are now installed in its museum. 


SEVENTH. I give and bequeath 


(a) to the Trustees of THE PROTESTANT EPISCO- 
PAL CATHEDRAL FOUNDATION OF SS. PETER 
AND PAUL, Washington, D. C., FIVE THOUSAND DOL- 
LARS ($5,000) to be expended by them according to their 
best judgment in the installation in the Washington Cathe- 
dral of some one object, complete in itself, such as a bap- 
tismal font, an alter rail, a stained glass window, a pair of 
doors for one entrance to the Cathedral, or the like. It is 
my desire that a small brass plate shall be attached to desig- 
nate such object as a memorial gift from William and 
Mary Crozier ; 


(b) to the ENDOWMENT FUND of the EPISCOPAL 
CHURCH OF ST. THOMAS, Washington, D. C., FIVE 
THOUSAND DOLLARS ($5,000) ; 


(c) to the ENDOWMENT FUND of the DISTRICT OF 
COLUMBIA CHAPTER OF THE AMERICAN RED 
CROSS, FIVE THOUSAND DOLLARS ($5,000) ; 


(d) to ST. JAMES EPISCOPAL CHURCH, New Lon- 
don, Connecticut, FIVE THOUSAND DOLLARS ($5,000) ; 


(e) to WILLIAMS MEMORIAL INSTITUTE, New 
London, Connecticut, FIVE THOUSAND DOLLARS 
($5,000) ; 

(f{) to YOUNG WOMEN’S CHRISTIAN ASSOCIA- 
TION, New London, Connecticut, ONE THOUSAND DOL- 
LARS ($1,000) ; 

(g) to YOUNG WOMEN’S CHRISTIAN ASSOCIA- 
TION, Washington, D. C.,. ONE THOUSAND DOLLARS 
($1,000) ; and 

(h) to CONNECTICUT SOCIETY OF THE COLO- 
NIAL DAMES OF AMERICA, INCORPORATED, a 
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corporation organized under the General Statutes of the 
State of Connecticut, ONE THOUSAND DOLLARS 
($1,000), the principal to be held by said corporation and 
the income thereof to be used in carrying on the work 
for which the corporation was established. 


EIGHTH. I give and bequeath to such of the following 
named persons as shall survive me: 


(a) to my god-child, MARY ELEANOR HARRING- 
TON, great niece of my late husband, FIFTEEN THOU- 
SAND DOLLARS ($15,000) ; 


(b) to my late husband’s nephew, MAURY REYBURN, 
FIVE THOUSAND DOLLARS ($5,000) ; 


(c) to my late husband’s nephew, JOHN E. REYBURN, 
FIVE THOUSAND DOLLARS ($5,000) ; 


(d) to LIANG HSUEH CHUANG, now residing at 10 
Jade Street, Peiping, China, FIVE THOUSAND DOL- 
LARS ($5,000) ; 


(e) to my late husband’s god-son, NELSON BECK 
JOHNSON, FIVE THOUSAND DOLLARS ($5,000), in 
memory of our friendship for his parents; 


(f) to BETTY JANE JOHNSON, sister of my late hus- 
band’s god-son, Nelson Beck Johnson, FIVE THOUSAND 
DOLLARS ($5,000) ; 


(g) to CORNELIA B. BASSEL, of Washington, D. C. 
ONE THOUSAND DOLLARS ($1,000) ; 


(h) to MARY McCALIA MacARTHUR, of Washing- 
ton, D. C., ONE THOUSAND DOLLARS ($1,000) ; 


(i) to ISABELLE GULIOK, of Washington, D. C., ONE 
THOUSAND DOLLARS ($1,000) ; 


(j) to MARGARET WILLIAMS CLANCEY, now re- 
siding at 240-24 Maryland Road, Douglaston, Long Island, 
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ONE THOUSAND DOLLARS ($1,000), in memory of a 
long friendship; 


(k) to AXEL HEDQUIST, now residing at 4800 Cres- 
cent Street, West Chevy Chase, Maryland, who was for 
many years our very faithful chauffeur, TWENTY THOU- 
SAND DOLLARS ($20,000) ; 


(1) to my very faithful maid, ELSIE G. CURRY, FIF- 
TEEN THOUSAND DOLLARS ($15,000), provided she 
is still in my service at the time of my death; 


(m) to my butler, LEON LEUTRAT, TWO THOU- 
SAND FIVE HUNDRED DOLLARS ($2,500), provided 
he is still in my service at the time of my death; and 


(n) to my houseman, JAMES ROBERTSON, TWO 
THOUSAND DOLLARS ($2,000), provided he is still in 
my service at the time of my death. 


NINTH. I give and bequeath to each of the following- 
named friends of my late husband who shall survive me 
the sum of FIVE THOUSAND DOLLARS ($5,000), in 
memory of their friendship of many years: DOCTOR HU 
SHIH, of Peiping, China, and THOMAS MURRAY WIL- 
SON, of Washington, D. C. 


TENTH. I give and bequeath to each of the following- 
named friends of my late husband who shall survive me 
the sum of ONE THOUSAND DOLLARS ($1,000), in 
memory of their friendship of many years: COLONEL 
JAMES L. WALSH, United States Army, retired, STAN- 
LEY K. HORNBECK, GENERAL FRANK R. McCOY, 


_ United States Army, retired, COLONEL LEO A. CODD, 


United States Army, retired, and DR. STERLING RUF- 
FIN. 


ELEVENTH. I direct that all inheritance, legacy, 


_ transfer, succession, estate and other taxes shall be paid 
, out of the general funds of my estate and that all devises 
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and legacies, general or specific, given under this my will, 
shall be exempt from the payment of such taxes. 


TWELFTH. All the rest, residue and remainder of my 
property and estate, poth real, personal and mixed, of 
whatever kind and wheresoever situate, or which I may 
die seized and possessed or to which I may be in any man- 
ner justly entitled at the time of my death, or over which 
I may have any dispository power whatever, I give, devise 
and bequeath, absolutely and in fee simple, according to 
the nature of the property, to CONNECTICUT COL- 
LEGE, New London, Connecticut, to be used to erect a 
dormitory or other building for the use of the College in 
memory of my father, Charles Augustus Williams. 


THIRTEENTH. I hereby nominate and appoint THE 
RIGGS NATIONAL BANK OF WASHINGTON, D. C. 
to be the executor of this, my last will and testament. I 
hereby give to my executor full power and discretion in the 
management and control of my estate, with the right and 


power to sell all or any portion thereof which it may deem 
necessary or advisable for the payment of my just debts 
or the advantageous settlement or protection of my estate, 
and no purchaser from my said executor shall be under any 
obligation to see to the application of the purchase money. 
I confer also upon my executor, full power and authority 
to compromise and adjust any and all claims against me 
and which I may have against others, according to its sole 
and uncontrolled discretion, without the interposition of 
any court. I request that no bond shall be required of 
my executor in any jurisdiction in which it shall be called 
upon to qualify to act, other than such as may be abso- 
lutely necessary under the laws in force in such jurisdiction. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and seal to this my last will and testament this 10th 
day of May, 1948. 

Mary W. Crozier. 
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Subscribed, sealed, published and declared by the testa- 
trix above named as and to be her last will and testament 
in the presence of us and each of us, the undersigned, who 
thereupon at her request, in her presence and in the pres- 
ence of each other have hereunto subscribed our names as 
attesting witnesses on the day and year last above written. 


Eleanor Giovannetti, 4504 Yuma St. N.W., Wash., D. C. 
George E. Monk, 810 Colorado Bldg., Washington, D. C. 
James C. Rogers, 810 Colorado Bldg., Washington, D. C. 


CODICIL TO LAST WILL AND TESTAMENT 


I, MARY WILLIAMS CROZIER, of the City of Wash- 
ington, District of Columbia, having made my Last Will 
and Testament dated the 10th day of May, 1948, do hereby 
make, publish and declare this to be a Codicil to my said 
Last Will and Testament. 


FIRST. JI hereby revoke paragraphs (k), (1) and (m) 
of Article Eighth of my said Last Will and Testament and 
in lieu of the bequests contained in said paragraphs (k), 
(1) and (m), I give and bequeath as follows: 


(a) I give and bequeath to AXEL HEDQUIST, who 
was for many years my very faithful chauffeur, THIRTY 
THOUSAND DOLLARS ($30,000), if he survives me; 


(b) I give and bequeath to my very faithful maid, 
ELSIE G. CURRY, THIRTY THOUSAND DOLLARS 
($30,000), provided she is still in my service at the time 
of my death; and 


(c) I give and bequeath to my butler, LEON LEUTRAT, 
FIFTEEN THOUSAND DOLLARS ($15,000), provided 
he is still in my service at the time of my death. 
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SECOND. I hereby ratify and confirm my said Last 
Will and Testament except insofar as any part thereof 
is revoked or modified by this Codicil. 


IN WITNESS WHEREOF, I, MARY WILLIAMS 
CROZIER, have to this a Codicil to my Last Will and 
Testament dated May 10, 1948, subscribed my name and 
set my seal this 5th day of May, 1954. 


Mary Wiiuiams Crozier. 


Subscribed and sealed by the Testatrix in the presence of 
us and of each of us, and at the same time published, de- 
clared and acknowledged by her to us to be a Codicil to her 
Last Will and Testament dated May 10, 1948, and there- 
upon we, at the request of the said Testatrix, in her pres- 
ence and in the presence of each other, have hereunto sub- 
scribed our names as witnesses this 5th day of May, 1954. 


Eleanor Giovannetti, 4504 Yuma St., N.W., Wash., D. C. 
Jean S. O’Driscoll, 1419 Woodbine St., Alexandria, Va. 
James C. Rogers, 4102 Aspen St., Chevy Chase, Md. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
HOLDING PROBATE COURT 


District or CoLuMBIA, to wit: 


I, THEopoRE CocswELL, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby 
Certify, That the foregoing is a true copy of the original 
will and codicil of Mary Williams Crozier, also Inown as 
Mary W. Crozier, deceased, and the proof thereof, filed 
and recorded in the office of the Register of Wills for the 
District of Columbia, Clerk of the Probate Court, afore- 
said; and that the said will and codicil, after having been 
duly proven, as will appear by the proof thereto attached, 
by order of the said Court, in accordance with the laws 
of the District of Columbia, admitted to probate and record 
on the nineteenth day of October, A. D. one thousand nine 
hundred and fifty five. 
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I Further Certify, That said will and codicil were duly 
executed and proved agreeably to the laws and usages of 
the District of Columbia, and that I have compared the 
foregoing copy of said will and codicil, and the proof 
thereof, with the original record in said office, and find it 
to be a full, true, and correct transcript thereof. 


Witness, my hand and the seal of said Probate Court, 
this eighteenth day of July, A. D. 19 


Register of Wills for the District of Columbia, 
Clerk of the Probate Court 


Filed August 8, 1958 


Answer of Defendant The Riggs National Bank 
of Washington, D. C. 


Defendant The Riggs National Bank of Washington, 
D. C. for its answer to the Complaint filed herein: 


1. Admits the allegations contained in paragraph 1 of 
the Complaint. 


2. Admits the allegations contained in paragraph 2 of 
the Complaint. 


3. Admits the allegations contained in paragraph 3 of 
the Complaint. 


4. Admits the allegations contained in paragraph 4 of 
the Complaint. 


5. Admits the allegations contained in paragraph 5 of 
the Complaint. 


6. Admits the allegations contained in paragraph 6 of 
the Complaint. 


7. Is without knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para- 
graph 7 of the Complaint. 
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8. This Defendant is advised by counsel that paragraph 
8 contains conclusions of law which it is not required to 
answer. 
Hocan & Harrson 
By (S) James C. Rocers 
James ©. Rogers 
810 Colorado Building 
Washington 5, D. C. 


Attorneys for Defendant 
The Riggs National Bank 
of Washington, D. C. 


——_————- 


Filed August 11, 1958 
Answer of Defendant, Connecticut College 
1. This Defendant admits the allegations contained in 


paragraphs 1, 2, 3, 4, 5, and 6 of the Complaint. 


2. As to the allegations contained in the first sentence of 
paragraph 7 of the Complaint, this Defendant has no knowl- 
edge sufficient to form a belief, and leaves the Plaintiff 
to its proof. This Defendant admits the allegations con- 
tained in the second sentence of paragraph 7 of the Com- 
plaint. 

3. This Defendant denies the allegations contained in 
paragraph 8 of the Complaint. 


CounTERCLAIM 


1. Paragraphs 1 to 6 of the Complaint are made para- 
graphs 1 to 6 of this Counterclaim. 


7. The site named in Article ‘‘Second’’ of the Testa- 
trix’s Will is not available and the bequest is insufficient 
for the construction of a separate building of the type 
contemplated. 
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8. The condition precedent of the Testatrix’s gift, set 
forth in said Article ‘‘Second”’ of said Will has not and 
will not be met, and therefore said gift has failed. 


9. Connecticut College is a charitable corporation spe- 
cially chartered by the General Assembly of the State of 
Connecticut for the sole and exclusive purpose of main- 
taining an institution for the higher education of women; 
and all of its funds and property are, and by law must be, 
devoted solely, entirely and exclusively to the carrying out 
of said purpose. 


10. The Testatrix did not have a general intention to 
devote the bequest made to the United States to any pur- 
pose other than that particularly set out in Article ‘‘Sec- 
ond’’ of her will, and because it is impossible to carry out 
that particular purpose, the gift has failed. 


Wherefore, this defendant claims: 


1. That the Court direct the defendant Executor to pay 
over the proceeds of the bequest contained in Article 
‘‘Second’’ of the Will of Mary W. Crozier to Connecticut 
College. 


2. That a proper sum be allowed out of said estate for 
expenses and counsel fees incurred in connection with this 
action. 


Tomas J. Dopp, Esq. 
Attorney for Defendant, 
Connecticut College 


Address: Dodd & Kaplan 
1116 Woodward Building 
Washington, D. C. 


18 


Filed September 11, 1958 


Reply of Plaintiff, United States of America, to 
| Counterclaim of Defendant, Connecticut College 


Comes now the plaintiff, United States of America, by 
the United States Attorney for the District of Columbia 
and in reply to the counterclaim of the defendant, Con- 
nectient College, alleges as follows: 


Fusst DErense 


The counterclaim fails to state a claim upon which 
relief may be granted. 


Ssconp DEFENSE 


Answering specifically the allegations contained in the 
numbered paragraphs of the counterclaim, plaintiff avers: 


1. 


Plaintiff admits the allegations contained in para- 
graph 6 of the counterclaim. 


. Plaintiff admits the allegations contained in para- 


graph 7 of the counterclaim. 


. Plaintiff is not required to answer to the allegations 


contained in paragraph 8 of the counterclaim in that 
they state merely conclusions of law, but if answer 
be required each and every allegation contained 
therein is denied. 


. Plaintiff admits the allegations contained in para- 


graph 9 of the counterclaim. 


. Plaintiff is not required to answer to the allegations 


contained in paragraph 10 of the counterclaim in that 
they state merely conclusions of law, but if answer 
be required each and every alegation contained 
therein is denied. 


Wuezerore, plaintiff having fully answered, prays that 
the counterclaim be dismissed and that the Court grant 
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such other and further relief as may be deemed just and 
proper. 
/s/ Ouiver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwazp P. Troxenn 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/8/ EK. Riuey Casey 
EK. Riley Casey 
Assistant United States Attorney 


Filed November 4, 1958 


Motion for Summary Judgment 

Comes now the plaintiff by its attorney, the United 
States Attorney for the District of Columbia, and moves 
this Honorable Court to enter summary judgment in its 
favor on the ground that there is no genuine issue as to 
any material fact and that the plaintiff is entitled to the 
| relief prayed for in its complaint as a matter of law. 

Attached hereto and made a part hereof are the follow- 
ing documentary exhibits: 


_ I. Affidavit of Lieutenant General Garrison H. Davidson, 
dated September 18, 1958. 


_ 2. Tabs 1, 1A, 2 and 3, consisting of maps, drawings or 
_ photographs of the United States Military Academy area. 
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3. Affidavit of General Maxwell B. Taylor, dated October 
10, 1958. 
/s/ OLIvER GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwagp P. TRoxELL 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ BE. Ruexy Casey 
EB. Riley Casey 
Assistant United States Attorney 


/s/ Wru1aM LavERICK 

William Laverick 
Special Assistant to the United 

States Attorney 


Affidavit 


Garrison H. Davwwson, being first duly sworn deposes 
and says: 


1. I am a Lieutenant General, United States Army and 
at present Superintendent of the United States Military 
Academy at West Point, New York. 


2. I am thoroughly conversant with the provisions in 
favor of the United States Military Academy as provided 
in the will of Mary Wi11am Crozer, decedent, presently 
being probated in the District of Columbia, and for the 
past several years, I have given serious consideration to 
the question of compliance with provisions of this bequest. 


3. The site designated for the memorial building ie., 
‘south of Fort Clinton and north of Bachelor Officer Quar- 
ters on the general level of the plain,”’ is indicated on the 
attached map (Tab 1) in the general area designated as 
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‘‘Fort Clinton’? and upon the attached aerial photograph 
(Tab 2) as ‘‘B’’. This area is substantially an extension 
of the Academy buildings in existence in 1948, the date of 
the will, and also at the present time; thus such appears 
to be a logical location for the building as of that time, to 
conform with the purposes set forth by the testatrix. 


4. The future planning and the contemplated expansion 
program of the Military Academy require that the Fort 
Clinton area be reserved for expansion purposes, that is, 
for academic buildings or dormitories, as may be noted 
from the inclosed sketch, Tab 3. Thus, it is necessary at 
the present time to declare the Fort Clinton area as un- 
available for the construction of a building as contem- 
plated by the testatrix. In the event it is necessary to 
execute a formal declaration of nonavailability of this site, 
such will be supplied. 


5. Other suitable areas on the campus are considered 
to be available, to-wit, areas A and C, Tabs 1 and 2. These 
areas are ‘‘on the general level of the plain’? and are 
substantially in the area indicated in the will. Either of 
these is considered suitable and adequate to provide the 
facilities and meet the desires of the testatrix as expressed 
in her will. 


6. The current planning of the academy contemplates 
the construction of a Cadet Activity Building at one or the 
other areas indicated above (areas A or C, Tab 1 and 2). 
A wing attached to or a hall incorporated in such a build- 
ing can be constructed and be suitably used for graduates 
of the military academy and be designated as Crozier Hall. 
In the opinion of the affiant, this wing or hall would fully 
meet the intentions and purposes of the testatrix as ex- 
pressed in her will. 


7. At the present time it has been definitely determined 
that one or the other of the above described sites is avail- 
able for the cadet activities building. However, a final 
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determination as to which of these sites will be used, 
must of necessity, be held in abeyance, pending approval 
of expansion plans by the Department of the Army. 


8. Major General Frank R. McCoy, died 4 June 1954, 
and Colonel James L. Walsh, died 11 June 1952. 


9. The primary object of the testatrix was to provide a 
memorial by building a hall in conformity with the gen- 
eral building plan of the Military Academy. As noted in 
paragraph 3 of this instrument, the testatrix designated 
an area which was substantially an extension of the Acad- 
emy buildings in existence in 1948 when the will was exe- 
cuted.’ The sites now proposed for Crozier Hall, under 
the planned expansion program, would constitute an ex- 
tension of the Academy buildings, substantially as con- 
templated by the testatrix, who, at the time of the execu- 
tion of the will could not have had knowledge that, more 
than 10 years thereafter, the precise location selected by 
her would be used for barracks or an Academic Building. 
The construction of a suitable structure at the sites now 
proposed would adequately display such a memorial from 
the general level of the plain and would constitute execu- 
tion of the testatrix’s intent. 

10. In exercising the duties imposed upon me as Super- 
intendent, and in conformance with the words of said 
bequest 

‘in accordance with plans and specifications to be 
approved by the Superintendent of the United States 
Military Academy’’, 


I am prepared to declare that the plan as proposed above 
will be approved by me. 


Further, affiant sayth not save that this affidavit is made 
for the purpose of indicating the unavailability of the site 
designated, the suitability of an alternate site, and pro- 
posals for the use of the monies provided in such said 
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bequest for the purposes indicated, all in connection with 
the pending case of United States v Riggs National Bank 
as executor of the Will of Mary Crozier and Connecticut 
College, Civil Action 1886-58 U.S. District Court for the 
District of Columbia. 


Sworn and subscribed to before me this 18th day of Sep- 
tember 1958. 


Cuartes M. Munnecke 
Colonel, JAGC, 238096 
Office of The Judge Advocate General 
Washington 25, D. C. 


Affidavit 
Maxwety D. Tayzor, General, United States Army, being 
first duly sworn deposes and says: 


1. I am Chief of Staff of the United States Army and 


was Superintendent of the United States Military Academy 
at West Point, New York, from 5 September 1945 to 28 
January 1949. 


2. During the fall of 1947 and early in 1948, primarily 
through discussions with Colonel James Walsh, I became 
aware of the intentions of Mrs. Mary Crozier to make a 
bequest to the United States Military Academy for the 
purpose of erecting a suitable memorial commemorating 
her husband, Major General William Crozier, then de- 
ceased. As Mrs. Crozier was most anxious to maintain 
secrecy for this project, I did not have direct discussions 
with her until the plan was fairly well crystallized. In 
its final form, it called for the provision of approximately 
$300,000.00 in Mrs. Crozier’s will for the construction of 
a building or memorial hall to be used as a meeting place 
and for the lodging of alumni of the Academy. 


3. Colonel James Walsh, who was closely associated with 
General Crozier for many years and with Mrs. Crozier 
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after the General’s death, was the intermediary between 
Mrs. Crozier and the authorities at the Academy in deal- 
ing with this matter. As I recall, it was he who proposed 
consideration of the site in the Fort Clinton area, and 
caused its examination by the Superintendent and his staff. 
It was my understanding that Colonel Walsh had sug- 
gested this area to Mrs. Crozier and had secured her con- 
currence in it. 


4. In view of the interest expressed by Colonel Walsh 
and Mrs. Crozier in this site, I discussed the matter with 
a very restricted group in the Academy Headquarters to 
include General Stamps, who was a member of the faculty 
and of the Post Planning Board. As the long-range expan- 
sion plans for the Academy at that time included no spe- 
cific use for this area, it was agreed to earmark it for use 
in connection with the Crozier memorial. 


5. During this period, I had numerous discussions with 
regard to the project with Colonel Walsh, Major General 
Frank R. McCoy and, as mentioned above, a restricted 
number of senior officers in my headquarters. We were 
aware of the fact that the $300,000.00 in Mrs. Crozier’s 
will would probably have to be augmented to provide a 
building to conform to the type of construction of the 
other buildings on the ‘‘level of the Plain,”’ with the neces- 
sary interior furnishings and outside landseaping. I did 
not discuss the insufficiency of funds with Mrs. Crozier 
as it would have been obviously indelicate to have sug- 
gested dissatisfaction with her very generous gift. From 
conversations with Colonel Walsh, I got the impression 
that she would be unlikely to object to any plan for aug- 
menting the funds provided that the name of General 
Crozier remained clearly identified with the project. 


6. I am familiar with the affidavit executed by General 
Davidson on 18 September 1958. The alternate sites sug- 
gested in General Davidson’s affidavit are on the ‘“‘level 
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of the Plain,’’ and appear to me to meet the desires and 
intentions of Mrs. Crozier as I understood them from my 
conversations with her and with Colonel Walsh. A wing 
attached to, or hall incorporated in the building indicated 
in General Davidson’s affidavit, would, in my opinion, be 
a suitable memorial providing the facilities contemplated 
by Mrs. Crozier and would, if clearly marked with General 
Crozier’s name, fully comply with her desires and ex- 
pressed intentions as I knew them. 


Subscribed and sworn to before me this 10th day of Octo- 
ber 1958. 
Cartes M. Munnecke 
Colonel, JAGC, 0238096 
Office of The Judge Advocate General 
of the Army 
Washington 25, D. C. 


Filed December 3, 1958 
Motion by Defendant, Connecticut College, 
for Summary Judgment 
Defendant moves the Court, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, 


1. To enter judgment for the Defendant, Connecticut 
_ College, dismissing the complaint on the ground that there 
_ is no genuine issue as to any material fact in this action, 
' and that Defendant, Connecticut College, is entitled to a 
judment as a matter of law; 


2. To enter judgment for the Defendant, Connecticut 
_ College, for the relief demanded in its counter-claim on 
the same ground; 


as appears from the pleadings and Exhibit A, attached to 
| the complaint, on file in this action, and the following 
exhibits annexed hereto and made a part hereof: 


A. Affidavit of John L. Calvocoressi, dated October 24, 
1958. 


26 


B. Affidavit of Allan B. Lambdin, dated November 29, 
1958. 
Txomas J. Dopp 
Attorney for Defendant, 
Connecticut College 
1116 Woodward Building 
Washington, D. C. 


Exhibit A 
AFFIDAVIT 


IN SUPPORT OF MOTION BY DEFENDANT, CON- 
NECTICUT COLLEGE, FOR SUMMARY JUDGMENT 


Srars or ConNECTICUT ) 
County or Hartrorp  ) ss October 24, 1958 


John L. Calvocoressi, residing at West Hartford, County 
of Hartford and State of Connecticut, being duly sworn 
deposes and says: 


On October 19, 1958, I visited the United States Military 
Academy at West Point, New York, and viewed the area 
south of Fort Clinton and north of the Bachelor Officers’ 
Quarters, on the level ground or so-called Plain at that 
place. This area has no buildings upon it, and is at pres- 
ent occupied by roadway and a soccer field. 


I have visited the said Military Academy on numerous 
oceasions between 1946 and 1958, and do not recall any 
permanent structures on the area south of Fort Clinton and 
north of the Bachelor Officers’ Quarters. 


Joun L. CaLVvocoREssi 
Sworn and subscribed before me, this 24th day of Octo- 
ber, 1958. 


CuristinE MATTHEWS 
Notary Public 
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Exhibit B 
AFFIDAVIT 


I, Auuen B. Lamepry, being duly sworn depose and say: 


1. I am the Business Manager of Connecticut College 
and have held that office since 1921. 


2. Connecticut College, located in New London, Con- 
necticut, is an endowed institution specially chartered by 
the State of Connecticut for the higher education of women. 


3. I was acquainted with Mary Williams Crozier during 
her lifetime, and I am familiar with her family back- 
ground. She had a great interest in New London and Con- 
necticut College and wanted to establish a memorial for 
her father, Charles Augustus Williams. 


4, Mary Williams Crozier was a native of New London 
and her family had been prominent in New London busi- 
ness and governmental life since prior to the American 


Revolution. 


5. Mrs. Crozier’s estate came to her from her father who 
acquired his property while engaged in business in New 
London. 


6. Charles Augustus Williams was a benefactor of New 

_ London and gave to the City substantial gifts for public 
purposes, including a public park which is known as Wil- 
liams Memorial Park. 


7. Connecticut College, in addition to its work in higher 
education, is the administrator of an endowed secondary 
school for girls known as William Memorial Institute 
which was established in 1881 and named after an uncle 
of Mrs. Crozier. This school is situated on the campus of 
Connecticut College. 


8. The estate of Mrs. Crozier was inventoried in the 
| Probate Court for the District of Columbia at a total value 
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of $1,622,829.38. The amount received by and payable to 
Connecticut College as the residuary beneficiary of Mrs. 
Crozier’s will is $1,231,390.84. 


Auten B. Lamppin 


Subscribed and sworn to this 25th day of November, 1958, 
before me, at New London, Conn. 


Magsorre F. Sire 
Notary Public 


Ruling of Court 


Wasuineron, D. C. 
December 3, 1958 


* * * * * * * * * * 


THE COURT: The Court’s problem invariably in this 
type of case is to carry out the intent of the testator or 


testatrix. 


In this case, the intent of Mrs. Crozier seems obvious in 
so far as Paragraph Second of the will is concerned. 


I believe that what the Government proposes consti- 
tutes’ substantial compliance with this bequest. I believe 
further that the case is a proper one for the application of 
the Doctrine of Cy Pres. 


Consequently, upon the grounds of cy pres, as well as 
upon the ground of carrying out the intent of the testatrix, 
the Court will grant the Plaintiff’s motion for summary 
judgment in this case, with the proviso that the plan must 
be carried into full execution within the five-year period 
prescribed in the will. It does seem to me that this five- 
year period was of importance to the testatrix or she 
wouldn’t have inserted it; and I think that the Court must 
insist that the Government carry out the terms of the will 
within the five-year period prescribed. 
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The Court will approve an order granting summary 
judgment for the Plaintiff, the order to specifically pro- 
vide that the wing or hall will bear the name of Major 
General William Crozier, and that it will be used princi- 
pally or primarily as a meeting place and lodging for 
graduates of the United States Military Academy, and 
their male guests, while visiting West Point, 


MR. CASEY: May it please the Court, although it is 
not required under Rule 56 to have findings of fact and 
conclusions of law, since Your Honor has made a specific 
ruling in this case, may we have the transcribed remarks 
made part of the findings of fact and conclusions of law in 
this case? 


THE COURT: You may. 
MR. CASEY: Thank you, Your Honor. 


Filed January 2, 1959 
Order 


This matter having come on for hearing on plaintiff’s 
motion for summary judgment and a full and fair hearing 
being afforded the parties hereto and the Court having 
considered the pleadings, affidavits, and exhibits, and the 
Court having found there is no genuine issue of fact and 
that the plaintiff is entitled to judgment as a matter of 
law and in accordance with the oral opinion rendered 
herein on December 3, 1958, it is by the Court this 2nd 
day of January, 1959 


Orperep that the plaintiff’s motion for summary judg- 
ment be and the same is hereby granted. 


FurTHER ORDERED that the defendant’s, Connecticut 
College, motion for summary judgment be and the same 
is hereby denied. 
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Furrser operep that the counterclaim of the defend- 
ant, Connecticut College, be and the same is hereby dis- 
missed. 


Furruer orperep that the $300,000.00 provided in Para- 
graph Second of the last will and testament of Mary W. 
Crozier in Administrative Cause No. 88,343 may be used 
for the construction of a building at either of the sites indi- 
eated by the Government as an attachment or wing or hall 
to a building to be constructed. 


Furrser orpERED that the wing or hall shall bear the 
name of Major General William Crozier, United States 
Army, and shall be used principally or primarily as a meet- 
ing place and lodging for graduates of the United States 
Military Academy and their male guests when visiting 
West Point. 


Furtuer orperep that the plan be carried into execu- 
tion within the five (5) year period prescribed in the will. 


FurTHer oRperep that jurisdiction of this cause is hereby 
retained by this Court for such further and other orders 
as may be deemed necessary or advisable. 


Epwarp A. Tamm, 
United States District Judge 


Filed February 11, 1959 
Notice of Appeal 
Notice is hereby given that Connecticut College, one of 
the Defendants in the above entitled cause, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the Order entered in this action on Janu- 
ary 2, 1959, granting the Plaintiff’s motion for summary 
judgment, denying Defendant Connecticut College’s motion 
for summary judgment, dismissing the counter-claim by 
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Defendant Connecticut College, and awarding a bequest 
to the Plaintiff United States of America. 


/s/ Joan L. Catvocoress1 
John L, Calvocoressi 
Attorney for Defendant 


Connecticut College 
Room 310 


1001 Connecticut Ave., N.W. 
Washington 6, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Is it not true that the words ‘upon condition’ con- 
tained in a bequest in a will, do not create a conditioned 
gift, when the dominant purpose of the testatrix as set 
forth in the bequest is clearly a charitable purpose? 


A. Under such circumstances is it not true that the 
words ‘upon condition’ are merely a preamble to the terms 
of a declaration of trust? 


B. Is this not equally true even though the words ‘trust’ 
or ‘trustee’ are not employed? 


2. Does not a bequest of funds to erect a building at the 
United States Military Academy, to be used primarily as 
a meeting place and lodging for graduates of the Academy, 
constitute a charitable use or trust under the definition of 
charity in Ould v. Washington Hospital, 95 U.S. 303 (1877), 
namely, ‘‘anything that tends to promote the well doing 
and well being of social man’’? 


A. Does not the bequest constitute a charitable use or 
trust as one in advancement of education, since it pro- 
vides the Cadets of the Military Academy to meet with, 
and learn from, the graduates of the Academy, whose ex- 
periences are an integral part of the Academy’s history, 
traditions, and education process? 


B. Does not the bequest constitute a charitable use or 
trust, since clearly one patriotic in nature, in that it pro- 
vides for an easier return of graduate career officer-sol- 
diers to West Point, which in turn provides these same 
men with the opportunity to reinstill in themselves the 
traditions and spirit of the Point, which traditions and 
spirit have always made for the existence of a finer mili- 
tary organization? 


(1) Is it not true that trusts which lend support to any 
of the armed forces of the United States are charitable in 
nature? 


C. Does not the bequest also constitute a charitable use 
or trust, since it provides for facilities which would ordi- 
narily be supported out of public funds? 


3. Is it not true, that under the terms of the bequest, the 
site of the building and the amount of funds for its 
erection were but incidentals to the testatrix’s dominant 
charitable purpose? 


A. Under such circumstances, was not judicial cy pres 
properly applied, in order that such dominant charitable 
purpose might be given effect? 


Counterstatement of the Case 
Statute Involved 


Argument: 


I. 4 bequest ‘upon condition’ that it be applied for a charitable pur- 
pose indicates an intention to create a charitable trust rather than 
an intention to create a gift on condition 


. The bequest of funds for the purpose of providing a meeting place 
and lodging for graduates of the United States Military Academy 
constituted a valid charitable gift 
A. The bequest is clearly a charitable use ag that term is defined in 

Ould v. Washington Hospital 
B. The bequest is charitable as one in advancement of education .. 
C. The bequest is charitable as one patriotic in nature 


. The class to be benefited by the bequest is sufficiently broad enough 
to qualify the bequest as a charitable use or trust 


- The doctrine of judicial cy pres is applicable to this case and 
should be applied 


Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,023 


Connecticut Coiixce, A ppellant, 
v. 


Unirep States or America, Appellee, 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


_ On August 2, 1955, Mrs. Mary W. Crozier, a resident of 

_ the District of Columbia, died (J.A. 4), the testatrix of a 

_ will which, by order of the District Court, was admitted 

| to probate on October 19, 1955 (J.A. 14-15) . . . Article 
Second of the will read as follows (J.A. 7): 


‘““SECOND. I give and bequeath to the UNITED 
STATES OF AMERICA the sum of THREE HUN- 
DRED THOUSAND DOLLARS ($300,000.00) upon 
condition that within five years after the date of my 
death the United States will authorize to be built and 
will build on the West Point Military Reservation at 
West Point in the State of New York, on a site south 
of Fort Clinton and north of the Bachelor Officers’ 
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Quarters on the general level of the Plain, in accord- 
ance with plans and specifications to be approved by 
the Superintendent of the United States Military 
Academy, after consultation with Major General Frank 
R. McCoy and Colonel James L. Walsh, if they shall 
be available for such consultation, and at a cost of 
not less than the amount of this bequest, a memorial 
pbuilding or hall to be designed primarily for use as a 
meeting place and lodging for graduates of the United 
States Military Academy and their male guests when 
visiting West Point and to be called ‘‘CROZIER 
HALL” in memory of my late husband, Major General 
William Crozier, United States Army, who was a 
member of the Class of 1876 and who was Chief of 
Ordnance from 1901 to 1918.”’ 


On July 18, 1958, the United States Attorney, on behalf 
of the United States filed a Complaint for Construction of 
Will, naming as defendants, the Riggs National Bank of 
Washington, D. C.,’ and the Connecticut College of New 
London, Connecticut? (J.A. 4). Answer was filed by the 
Bank on August 8, 1958 (J.A. 15), and answer and counter- 
claim filed by the College on August 11th (J.A. 16-17). 
The Reply of the United States to the counterclaim was 
filed on September 11, 1958. Motions for Summary Judg- 
ment and accompanying affidavits were subsequently filed 
by the Government (J.A. 19-25), and Connecticut College 
(J.A. 25-28) on November 4, 1958, and December 3, 1958, 
respectively. 

The main thrust of the Government in the District Court 
was directed to the proposition that the bequest set forth 
in Article Second of Mrs. Crozier’s will, supra, constituted 
a purely charitable use or trust, rather than a gift upon 
condition. Since, the exact site* for the erection of the 


1 Riggs National Bank is the executor of Mrs. Crozier’s estate, whose only 
interest in the instant suit is that of stakeholder (J.A. 12, Appellant’s Br. 2). 


2 Connecticut College is the residuary legatee under Mrs, Crozier’s will. 
(J.A, 12). 


3 The specific site was ‘‘south of Fort Clinton and north of the Bachelor 
Officers’ Quarters’? (J.A. 7). This specific site was located within a some- 
what broader area known as ‘‘the general level of the Plain’’ (S.A. 7). 


3 


alumni hall to be built at West Point with the sum set 
forth in the will was no longer available (J.A. 6, 21) and 
since the sum itself was not sufficient to build a complete 
and separate structure (J.A. 6, 24), the Government con- 
tended that the dominant purpose of this charitable use or 
trust (i.e., the erection of the hall, to be known as Crozier 
Hall in memory of the testatrix’s deceased husband, Major 
General William Crozier (J.A. 5)), should be carried out 
by the application of judicial cy pres (J.A. 6). 

In Article Second of her will, Mrs. Crozier had stated, 
that the building to be built should be ‘‘in accordance with 
plans and specifications to be approved by the Superin- 
tendent of the United States Military Academy, after con- 
sultation with General Frank R. McCoy’ and Colonel 
James L. Walsh,° if they shall be available for such con- 
sultation....’’ (J.A. 7). In his affidavit made part of the 
Government’s Motion for Summary Judgment, (J.A. 20), 
General Maxwell D. Taylor stated, that from September 
5, 1945 until January 2, 1949, he was Superintendent of 
the United States Military Academy (J.A. 23). During 
the fall of 1947 and the early part of 1948, General Taylor 
became aware of Mrs. Crozier’s intended bequest through 
his discussions with Colonel Walsh (J.A. 23). According 
to General Taylor’s best recollection, it was Colonel Walsh 
“‘who proposed consideration of the site in the Fort Clinton 
area...and... Colonel Walsh [who] had suggested this 
area to Mrs. Crozier and had secured her concurrence in 
it’? (J.A. 24). (Emphasis supplied.) 

Since the long-range expansion plans for the Academy 
at that time included no specific use for the exact site 
later set forth in Article Second of the Will, (see footnote 
3), that area was earmarked for use in connection with the 
erection of the Crozier memorial (J.A. 24). In addition, 
while the amount of money to constitute the bequest was 
insufficient ‘‘to provide a building to conform to the type 


4 General McCoy died on June 4, 1954 (J.A. 23). 
5 Colonel Walsh died on June 11, 1952 (J.A. 23). 
6 The will was signed and dated, May 10, 1948 (J.A. 12). 
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of construction of other buildings on the ‘level of the 
Plain’, and would have to be augmented, General Taylor 
‘<did not discuss the insufficiency of funds with Mrs. Cro- 
zier, as it would have been obviously indelicate to have 
suggested dissatisfaction with her very generous gift”’ 
(J.A. 24). 

From the affidavit of General Garrison H. Davidson, 
present Superintendent of West Point, it is made clear 
that the specific site described in Article Second of Mrs. 
Crozier’s will is no longer available, due to the fact that 
future planning requires that the Fort Clinton area be 
reserved for other types of buildings (J.A. 21). However, 
other areas are available ‘‘on the general level of the 
Plain” (J.A. 7), and are, therefore, ‘‘snbstantially in the 
area indicated in the will’? (J.A. 21). General Davidson 
further stated, that the construction of a suitable structure 
at the alternative sites proposed ‘‘would adequately dis- 
play such a memorial from the general level of the plain 
and would constitute execution of the testatrix’s intent’’ 
(J.A. 22). Weight was lent to this opinion from the addi- 
tional remarks of General Taylor in his affidavit, where he 
stated (J.A. 24-25): 


“The alternative sites suggested in General David- 
son’s affidavit are on the ‘level of the Plain, and appear 
to me to meet the desires and intentions of Mrs. Cro- 
zier as I understood them from my conversations with 
her and with Colonel Walsh. A wing attached to, or 
a ‘hall incorporated in the building indicated in Gen- 
eral Davidson’s affidavit,” would, in my opinion, be a 
suitable memorial providing the facilities contem- 
plated by Mrs. Crozier, and would, if clearly marked 
with General Crozier’s name, fully comply with her 
desires and expressed intentions as I knew them.”’ 
(Emphasis supplied.) 


On December 3, 1958, the District Court in its Ruling on 
the motions for summary judgment held (J.A. 28): 


7A ‘Cadet Activity Building’? (J.A. 21). The wing or hall incorporated, 
however, and bearing General Crozier’s name would be for the alumni and 
male guests (J.A. 7, 29, 30). 
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‘‘The Court’s problem invariably in this type of 
case is to carry out the intent of the testator or testa- 
trix. 

“‘In this case the intent of Mrs. Crozier seems ob- 


vious in so far as Paragraph Second of the will is 
concerned. 


“I believe that what the Government proposes con- 
stitutes substantial compliance with this bequest. I 
believe further that the case is a proper one for the 
application of the Doctrine of Cy Pres. 


‘«. , . with the proviso that the plan must be ear- 
ried into full execution within the five-year period 
prescribed in the will.’’ 


An order of the court granting the Government’s motion 
for summary judgment was filed on January 2, 1959 (J.A. 
29). This appeal followed (J.A. 30). 


STATUTES INVOLVED 
Statutes of the United States 


Ch. 1041, 70 Stat. 144 (10 USC 2601): 


General gift fund: (a) The Secretary concerned may 
accept, hold, administer and spend any gift, devise 
or bequest of real or personal property, made on the 
condition that it be used for the benefit, or in connec- 
tion with the establishment, operation, or mainte- 
nance, of a school, hospital, library, museum, cemetery 
or other institution or organization under the jurisdic- 
tion of his department. (Inapplicable portion 
omitted). 


(b) Gifts and bequests of money, and the proceeds 
of the sale of property, received under subsection (a) 
shall be deposited in the Treasury in the fund called— 


(1) ‘‘Department of the Army General Gift 
Fund’’, (Inapplicable portions omitted) 


The Secretary concerned may disburse funds deposited 
under this subsection for the benefit or use of the 
designated institution or organization, subject to the 
terms of the gift, devise, or bequest. 


(Balance of section inapplicable, omitted) 
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(Revised from Mar. 11, 1948, ch. 107, 62 Stat. 71 and 
ch. 107, Sec. 2, 62 Stat. 72, also found as 9 USC 150q 
and 150r). 


District of Columbia Code (1951 Edition) 
See. 19-110 (29:30) Lapsed or void devises 


If ‘a devisee or legatee die before the testator, leaving 
issue who survive the testator, such issue shall take 
the estate devised or bequeathed as the devisee or 
legatee would have done if he had survived the testator, 
unless a different disposition be made or required by 
the will. Unless a contrary intention appear by the 
will, such property as shall be comprised in any devise 
or bequest in such will which shall fail or be void or 
otherwise incapable of taking effect shall be deemed 
included in the residuary devise or bequest, if any, 
contained in such will. 


(Mar. 3, 1901, 31 Stat. 1484, ch. 854, See. 1631) 


Sec. 29-406 (5:236) Donations, devises or bequests for par- 
ticular purpose may be accepted. 


In ease any donation, devise or bequest shall be made 
for particular purposes, in accordance with the de- 
signs of the institution, and the corporation shall 
accept the same, such donation, devise, or bequest shall 


be applied in conformity with the express condition of 
the donor or devisor. 


(Mar. 3, 1901, 31 Stat. 1281, ch. 854, See. 579) 


SUMMARY OF ARGUMENT 


Conditions defeating a devise or bequest are not favored 
in the law. When, therefore, such a devise or bequest is 
charitable in nature, the term ‘upon condition’ contained 
therein, is interpreted not to affix a condition or conditions 
to such devise or bequest, but only as an expression of 
the terms on which the declaration of trust was made. In 
addition, when the devise or bequest is charitable, it is not 
necessary for the words ‘trust’ or ‘trustee’’ to be em- 
ployed, and the courts have found a charitable trust to 
have been created without the use of such words. 
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The bequest by Mrs. Crozier, providing for the erection 
of a meeting place and lodging for graduates of West 
Point constitutes a gift charitable in nature, and creates a 
valid charitable trust. The bequest is a charity under the 
definition of that term in Ould v. Washington Hospital, 95 
U.S. 303 (1877), namely, ‘‘anything that tends to promote 
the well doing and well being of social man... .”’ 

Even under a narrower definition, the bequest is a use 
charitable in nature as one in advancement of education, 
since it enables the Cadet ‘‘officer to be’’ of the Academy to 
come into close contact with the graduate officers of the 
Academy. Such contacts, and the knowledge gained by the 
Cadet from them, are an integral and important aspect of 
his education. The dominant purpose of West Point is to 
train career officers for our armed forces and particularly 
the Army of the United States. The graduates of the 
Military Academy are simply an extension of the Academy 
itself, and their experiences, which constitute to a large 
extent the history and traditions of West Point, are of no 
less importance to the Cadet than the book knowledge, 
athletics, and other activities he must engage in before 
taking his place with other graduate career officers. 

Mrs. Crozier’s bequest is also a charitable use, since one 
patriotic in nature. The graduates of West Point may 
only benefit from the bequest, by returning to the Academy. 
There, they are again able to reinstill in themselves the 
traditions and spirit of the Point, which traditions have 
always made for the existence of a finer military organiza- 
tion. And trusts which lend support to any of the armed 
forces of the United States are trusts charitable in nature. 

The bequest further constitutes a charitable use since it 
provides for facilities which would ordinarily be supported 
out of public funds. 

Under such circumstances, the doctrine of judicial cy 
pres was properly applied regarding the site and type of 
structure to be erected, in order that the dominant chari- 
table purpose of Mrs. Crozier’s bequest might be given 
effect. 
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ARGUMENT 
I 
A BEQUEST “UPON CONDITION” THAT IT BE APPLIED FOR A 
CHARITABLE PURPOSE INDICATES AN INTENTION TO 


CREATE A CHARITABLE TRUST RATHER THAN AN INTEN- 
TION TO CREATE A GIFT ON CONDITION 


In setting forth Mrs. Crozier’s bequest to the United 
States Military Academy, Article Second of her will states 
in part (J.A. 7): 

“¢. |, upon condition that within five years after the 
date of my death the United States will authorize to 
be built and will build ... at West Point ..., ona 
site south of Fort Clinton and north of the Bachelor 
Officers’ Quarters on the general level of the Plain, 
...and at a cost of not less than the amount of this 
bequest, a memorial building or hall to be designed 
primarily for use as a meeting place and lodging for 
graduates of the... Academy and their male guests 
when visiting West Point and to be called ‘CROZIER 
HALL’ in memory of my late husband, Major General 
William Crozier... .’’ 


Appellant contends, that the words ‘‘upon condition’’, 
as set’ forth above, created a conditioned bequest, the con- 
ditions of which have not been met. Appellant concludes, 
that as residuary legatee it is, therefore, entitled to the 
bequest, which it alleges, has failed. 

The position of the Government herein, as in the lower 
court, is that the bequest of Mrs. Crozier in Article Second 
of her will, constitutes a charitable use or trust.* At the 
outset it is clear that a charitable trust may be created al- 
though the settler does not use the word trust or trustee. 
Restatement of the Law of Trusts, 1959 Ed., § 351, Com- 
ment b; Ramsey v. City of Brookfield, 237 S.W. 2d 148, 145 
(Mo. 1951); Fitzgerald v. East Lawn Cemetery, 126 Conn. 
286, 10 A. 2d 683, 685 (1940) ; City of Providence v. Payne, 
47 RI. 444, 184 A. 276 (1926); Kemmerer v. Kemmerer, 


8 That the bequest of money to erect a ‘‘building or hall to be designed 

. . primarily for use as a meeting place and lodging for graduates of 
the... Academy... ’? constitutes a charitable use or trust will be dis- 
cussed in detail, infra, in Argument II. 
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233 Ill. 237, 84 N.E. 256, 259 (1908). As stated in 4 Scott 
on Trusts, § 351: 


“The settlor need not ... use any particular language 
in showing his intention ‘to create a charitable trust; 
he need not use the word ‘trust’ or ‘trustee’. 


Further, charitable uses have been declared to be fav- 
orites with courts of equity, and ‘‘[T]he construction of 
all instruments where they are concerned is liberal in their 
behalf’’. Ould v. Washington Hospital, 95 U.S. 303 
(1877); Mount Vernon Mortgage Corp. v. United States, 
98 U.S. App. D.C. 429, 236 F. 2d 724, 725 (1956); Fay v. 
Hunster, 86 U.S. App. D.C. 224, 181 F. 2d 289, 290 (1950) ; 
Board of Directors of City Trusts v. Maloney, 78 U.S. App. 
D.C. 371, 141 F. 2d 275, 277 (1944); Noel v. Olds, 78 U.S. 
App. D.C. 155, 188 F. 2d 581, 584-85 (1943), cert. denied, 
321 U.S. 773 (1944), and authorities cited therein at foot- 
note 4 of this Court’s opinion. And although no express 
words creating a trust are used, ‘‘(a) trust is almost in- 
separably involved with a gift for charitable uses’’. 
Manley v. Fiske, 139 App. Div. 665, 124 N.Y.S. 149 (1910), 
affirmed, 201 N.Y. 546, 95 N.E. 1133 (1911). Thus, it has 
been held that ‘‘[w]hile the words ‘upon condition’ are 
apt words to create a condition, they do not necessarily 
create such an estate. Stanley v. Colt, 72 U.S. (5 Wall.) 
119, 18 L. Ed. 805.’ City of Providence v. Payne, supra, 
at page 280, and in ‘‘the absence of other evidence a trans- 
fer of property ‘upon condition’ that it be applied for a 
charitable purpose indicates an intention to create a chari- 
table trust rather than an intention to make a transfer 


9In the City of Providence case, the seventeenth paragraph of the will 
involved provided (p. 280), ‘‘this devise is upon condition’’ that within 5 
years after the testator’s death the town ‘‘shall erect a building or buildings’? 
for the accommodation of the poor. The will also provided that ‘‘this devise 
is upon this condition’’ that within 20 years after the testator’s death the 
town ‘‘shall erect a wall as specified’’. Stating that conditions were not 
favored in the law, the court held that the gift and its acceptance was not 
to be treated ‘‘as one to be forfeited by failure to observe a condition sub- 
sequent, but as (a charitable use) imposing an obligation and a duty to be 
performed.’’ 
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upon condition’. Restatement of the Law of Trusts, 
1959 Ed., § 351, Comment c. Rather, conditions defeating 
an estate are not favored in the law, and the clauses of 
wills declaring a devise or bequest, charitable in nature, 
to be ‘upon condition’, have been held to be intended not 
to affix a condition to such bequest or devise, but intended 
only as an expression of terms on which the declaration of 
trust was made. President and Fellows, Etc. v. Central 
Power Corp., 10 Vt. 325, 143 A. 384 (1928); Estate of 
McKee, 378, Pa. 607, 108 A. 2d 214, 237 (1934); Ramsey 
v. City of Brookfield, supra, at page 146; City of Provi- 
dence v. Payne, supra, at page 280. And this is particu- 
larly true, where as in the instant case, such alleged ‘‘con- 
ditions’? in the will are not accompanied ‘‘by restraints on 
alienation, forfeiture, or reverter clauses’. Estate of 
McKee, supra, at page 237. See also Restatement of the 
Law of Trusts, 1959 Ed., § 401, Comment b; In re Swan’s 
Will, 237 App. Div. 454, 261 N.Y.S. 428 (1933), affirmed 
sub nom., Application of Saint John’s Church of Mt. 
Morris, 263 N.Y. 638, 189 N.E. 734 (1934). Cf. Shoemaker 
v. American Security & Trust Co., 82 U.S. App. D.C. 270 
(1947), 163 F. 2d 585, where even the existence of a re- 
verter clause did not affect this Court’s holding that the 
trust created had not failed. Indeed, when under such cir- 
cumstances ‘‘a valid charitable trust has been created with- 
out a provision for a reversion, it raises an implied con- 
dition against a reverter’’. Cinnaminson Library Ass’n. 
vy. Fidelity-Philadelphia Trust Co., 141 N.J. Eq. 127, 56 A. 
Qa 417, 422 (1948). 

In a case cited by appellant, Hopkins v. Grimshaw, 165 
U.S. 342, 347, 358 (1896), a parcel of land was conveyed as 
a burial ground for the sole use and benefit of the Union 
Beneficial Society of the City of Washington “‘and for no 
other purpose whatsoever’’.” (Emphasis supplied.) 
Further, although others were permitted to be buried in 
such land, non-members of the Society had to pay for such 
burial rights, and the fees became a source of profit to the 


10 The instant bequest, contrary to that in the Hopkins case, contains no 
such restricting provision. 
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members of the association. In determining whether or 
not the deed created a charitable trust, the Supreme Court 
stated (p. 353) : 


e 


. it was not a grant indicating a general chari- 
table purpose .. ., (since) . .. the trust was restricted 
to the particular society to be benefitted, as well as to 
the purpose of a burial ground, adding (as if to put 
the matter beyond doubt) ‘and for no other purpose 
(Emphasis supplied.) 


? 99 


whatever 


However, while the bequest in the instant case, as pointed 
out, contains no such restricting provision, so unfavored 
are ‘‘conditions’’ in wills where charitable uses or trusts 
are concerned, that even such bequests containing ‘‘condi- 
tions’’ plus ‘‘express restricting provisions’? have been 
interpreted, in later cases, as merely clear declarations of 
the terms of such charitable uses or trusts. And non- 
compliance by trustees appointed by a testator, testatrix, 
or by the courts where none are otherwise mentioned, re- 
sults not in a failure of the bequest because of ‘‘condi- 
tions’’ and ‘‘restrictions’’, but merely the appointment of 
new trustees; a direction by the court that the terms of 
the trust are to be carried out; or the application by the 
court of the doctrine of cy pres in order to carry out a 
dominant charitable purpose which would otherwise be 
frustrated, if such doctrine were not applied. Estate of 
McKee, supra, at page 237; President and Fellows, Etc. 
v. Central Power Corp., supra; Board of Education v. City 
of Rockford, 372 Ill. 442, 24 N.E. 2d 366, 372 (1939). As 
was held in Ramsey v. City of Brookfield, supra, at page 
146: 


“The terms of a charitable trust may direct a means 
of execution, or may dedicate the fund to a type of 
charity ‘forever’ or ‘for no other purpose’, or upon 
condition that it be applied to ‘no other purpose’. 
Yet these provisions do not necessarily show absence 
of a general charitable intent. They may emphasize 
an intention that the trust property be used in the 
specified means as long as possible and practicable. 
Such provisions do not, ipso facto, show an intent that 
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the trust should cease in the event of impossibility or 
impracticability of using the specific means.”’ 


It is clear from the foregoing, that the words ‘upon con- 
dition’ contained in Article Second of Mrs. Crozier’s will, 
should not be interpreted as creating a gift on condition. 
Rather, since the law is generally unfavorable to condi- 
tions defeating a bequest or devise; since the alleged ‘‘con- 
ditions”? are unaccompanied by any restraints or aliena- 
tion, forfeiture or reverter clauses; since such alleged 
‘<eonditions’? are not even coupled with a ‘‘no other pur- 
pose’’ type of restricting provision; and most especially 
because the bequest of Mrs. Crozier constitutes a chari- 
table use or trust, (which shall be clearly demonstrated, 
infra), the words ‘upon condition’ should be interpreted 
as a preface to the terms of a charitable trust which im- 
mediately follow. 


a4 


THE BEQUEST OF FUNDS FOR THE PURPOSE OF PROVIDING A 
MEETING PLACE AND LODGING FOR GRADUATES OF THE 
UNITED STATES MILITARY ACADEMY CONSTITUTED A 
VALID CHARITABLE GIFT 


A. The Bequest Is Clearly a Charitable Use as That Term Is 
Defined in Ould v. Washington Hospital 


In Ould v. Washington Hospital, supra, the Supreme 
Court defined a charity as follows (p. 311): 


‘A charitable use, where neither law nor public 
policy forbids, may be applied to almost anything that 
tends to promote the well doing and well being of 
social man. ... 


‘Tn the Girard will case, the leading counsel for the 
will thus defined charity: ‘Whatever is given for the 
love of God, or the love of your neighbor, in the cath- 
olic and universal sense,—given from these motives 
and to these ends, free from the strain or taint of 
every consideration that is personal, private, or 
selfish.’ Mr. Binney’s Argument, p. 41.” 


Conceding that the instant bequest is free from ‘‘vani- 
ties’? (Br. 19), in effect, free from personal, private, or 
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selfish considerations, appellant contends that the defini- 
tion of charity set forth by the Supreme Court in the 
Ould case is too broad and loose (Br. 18) to be applied as 
a standard in this case. Under the Ould definition it is, of 
course, quite plain, that the use to which the funds in 
Article Second of Mrs. Crozier’s will be put, is a use 
charitable in nature, since it ‘‘tends to promote the well 
doing and well being of social man’’. Ould v. Washington 
Hospital, supra. 

Appellant further contends, that the word charity as 
defined in Ould is one not followed by the courts (Br. 18). 
Rather, states appellant, ‘‘[fJar from following such 
loose lines, the Courts inquire closely into the question of 
charity’? (Br. 18). But the letter and spirit of such defi- 
nitions has lost none of its vitality. Instead, it has been 
held in a comparatively modern case, quoting with ap- 
proval the definition of charity found in the Ould case, 
that ‘‘[t]he concept of a charity is continually broader- 
ing’’. (Emphasis supplied.) In Re Funk’s Estate, 353 
Pa. 321, 45 A. 2d 67, 69 (1946), citing In re Tollinger’s 
Estate, 349 Pa. 393, 397, 37 A. 2d 500, 502 (1944). Other 
courts have found the Ould interpretation of charity and 
similar ‘‘board’’ interpretations no less acceptable. Rhode 
Island Hospital Trust Co. v. United States, U.S.D.C.R.1., 
159 F. Supp. 204, 207 (1958); Mustard v. United States, 
U.S. Ct. Claims, 155 F. Supp. 325, 333 (1957); Estate of 
McKee, supra, at page 236; Novice v. Schell, 101 N.J. Eq. 
252, 137 A. 582 (1927). And the acceptability and pro- 
priety of such a ‘‘broad’’ definition is well stated in the 
Funk case, where the court said (p. 69): 


“*... attempts to give to ‘charity’ a reasonably pre- 
cise connotation in the law have been generally un- 
successful. ‘The attempt to formulate a definition 
that is so specific as to cover every public charity is 
sure to prove a failure. Charitable uses take such 
varied forms that a specific enumeration of the classes 
or objects is necessarily defective. The scope of a 
charitable use is well defined in Perry on Trusts cited 
in Ould v. Washington Hospital. 
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«| | The word ‘charitable . . . [i]Jn its broadest 
meaning it is understood ‘to refer to something done 
or given for the benefit of our fellows or of the public.’ 
Taylor v. Hoag, 273 Pa. 194, 196, 116 A. 826, 21 A.L.R. 
946. ‘Charitable uses may be unlimited in number and 
are not to be determined by the application of any 
narrow criterion... .’’? (Emphasis supplied.) 


From the foregoing, this Court is urged to apply as a 
standard in determining what is a charitable use or trust, 
the definition of charity set forth in Ould v. Washington 
Hospital, supra. The application of such a standard by 
this Court is particularly apropos, in light of this Court’s 
continual declaration, that a liberal construction is to be 
placed on all instruments where charitable uses are con- 
cerned. Mount Vernon Mortgage Corp. v. United States, 
supra; Fay v. Hunster, supra; Board of Directors of City 
Trusts v. Maloney, supra; Noel v. Olds, supra. From the 
application of such a standard, it is clear that Mrs. Cro- 
zier’s bequest in Article Second of her will constitutes a 
valid charitable use or trust. 


B. The Bequest Is Charitable as One in Advancement 
of Education 


Even under the application of more narrow criteria, the 
bequest is charitable in nature, for it falls within one of the 
six general uses cited by appellant and contained in sec- 
tion 368, Restatement of the Law of Trusts, namely, ad- 
vancement of education. Appellant argues, however, that 
‘Ti]t is not conceivable that a gift to benefit the alumni 
body of, say, Harvard or Connecticut College would be 
held to be charitable. The alumni of the Military Academy 
are exactly on the same footing.’’ (Br. 17). Appellant 
then offers its conclusion that ‘‘it is common knowledge 
that the assembling of alumni distracts from rather than 
aids the educational process’? (Br. 18-19). 

The United States Military Academy at West Point and 
its dominant purpose is in no manner related to the pur- 
poses of either Harvard University or Connecticut College. 
The latter institutions, without doubt, turn out excellently 
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educated young men and women, who for the most part, 
take their place in the myriad and diverse occupations 
essential to the civilian and ordinary life of the Nation. 
West Point trains officer-soldiers, whose task is to join the 
armed forces of the United States, and for the most part 
the Nation’s Army. The ‘‘alumni’’ of West Point are but 
an extension of the Academy itself, for the Academy is, 
in reality, and in the main, no more than a composite of 
prior graduates whose task is to train new, young career 
officer-soldiers. The ‘‘alumni’’? of West Point are part 
and parcel of West Point itself, its traditions, and its 
educational process. 

Mrs. Crozier could have bequeathed money to the alumni 
of West Point to be used for their benefit in many ways. 
She chose, however, to extend such benefits in a particular 
manner—a manner which necessitated a return to West 
Point, and no other place. In providing a place of meeting 
and lodging the testatrix, for this continuous group, was 
providing those young men, who would be training to take 
their place in the unique ‘‘alumni’’, with the opportunity 
to have present at the Academy the men who are the sole 
reason for its existence. In so doing, the Cadet, now and 
in the future, will be able to meet, converse, and learn 
from those who have passed through the Academy before 
them. And since West Point exists to give the Nation its 
military leaders, a return of those leaders to the Point 
cannot but enhance the practical side of the Cadet’s edu- 
cation. This part of the Cadet’s education is not secon- 
dary, for the making of any educated man is not the re- 
sult of book knowledge alone, and this is particularly 
true of the West Pointer. Much of the stuff from which he 
is bred is the long line of rich history and tradition which 
has been created for the United States Military Academy 
by those who have constituted, and will continue to con- 
stitute its ‘‘alumni’’. The bequest of Mrs. Crozier is 
plainly one in advancement of education. 
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C. The Bequest Is Charitable as One Patriotic in Nature 


In 2A Bogert, Trusts and Trustees, 1953 Ed., § 378, the 
following language is found: 


‘©All reasonable efforts to stimulate love and ad- 
miration for our national history and traditions, for 
our flag and other symbols of our national ideals, and 
for our Constitution and institutions, have a wide- 
spread beneficial social effect, in that they increase na- 
tional solidarity and security, and strengthen the 
forces of government, law, and order by producing a 
loyal group of citizens ready to co-operate in law en- 
forcement and other public enterprises.”’ 


In this same section, Bogert also states: 


‘And so also a trust to aid any particular depart- 
ment of government to perform its function would 
seem to be charitable. It may well be on this theory 
that trusts which lend support to the army and navy 
are declared charitable.’’ 


Agreement is found in 4 Scott on Trusts, 2 Wd. 1956, 


§ 374.3: 
‘Thus trusts have been upheld for the benefit of 
military organization, . . . by increasing the profes- 
sional competence of the soldier.”’ 


Two cases are cited, inter alia, by the textbooks authors 
in relation to this subject: In re Gray, 94 L.J. Ch. 430 
(1925), a case involving the upholding of a bequest as 
charitable which provided for the promotion of shooting, 
fishing, cricket and polo in a regiment; In re Good, 2 Ch. 
60 (1905), a case involving the upholding of a bequest as 
charitable which provided for the maintenance of a library 
for “‘officer’s mess’’, and the furnishing of ‘‘plate’’ for 
‘‘mess’’ as well. 

There can be no doubt, that the competence of the 
United States Army, and other branches of our armed 
forces, is due in large measure to the caliber of the pro- 
fessional career officer graduated from the United States 
Military Academy. By providing for a place of meeting 
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and lodging at West Point for its graduate officers, Mrs. 
Crozier was thereby enabling not only the Cadet to learn 
from the returning group, but, in effect, was providing those 
who had graduated with an easier opportunity to return to 
the Point, and reinstill in themselves the great traditions 
and spirit of that place, which traditions and spirit have 
always made for the existence of a finer military organiza- 
tion. 

If bequests for fishing, polo, cricket, for a regiment, and 
plates for officer’s mess are forms of charitable uses, then 
it most clearly follows that a provision for the return of 
officer’s to the very fountainhead of their training is not 
less so. History has proven that West Point benefits all 
the Nation. A bequest to allow her graduates to return 
more easily and attend her again, therefore, can but ‘‘have 
a widespread beneficial social effect in that (it will) in- 
crease national solidarity and security ... by producing a 
loyal group of citizens ready to cooperate’’ in the defense 
of the Nation. Bogert on Trusts, supra. Such a bequest 
constitutes a charitable use or trust, for by its very nature 
it provides for the increasing professional competence of 
the officer-soldier. Scott on Trusts, supra, § 374.3." 


11 Appellant, in contending that the bequest is a gift on condition, states, 
in effect, that Mrs. Crozier did not intend the $300,000 to be turned over to 
the United States, until the building or hall was built on the site selected 
(Br. 14). Of course, the Government contends, supra, that the gift is not 
on condition but constitutes a charitable use or trust. If, in fact, as the 
Government contends, the bequest is charitable in nature, but, as appellant 
contends, the funds are not to be paid over until after the building or hall is 
completed, then construction of such edifice must necessarily be built first 
from public funds, since West Point is so maintained and support. In such 
a case, there would be still another reason for declaring the bequest a chari- 
table use on trust. As is stated in the Restatement of the Law of Trusts, 
1959 Ed., § 373, Comment C: 


‘¢A trust for the purpose of supplying a community with facilities or 
assisting a school supported by public funds is charitable because it sup- 
plies funds for a facility or school which must ordinarily be supported 
out of public funds. In other words, the charity here consists of the 
defraying of public expenses.’’ 


See also 4 Scott on Trusts, 2 Ed. 1956, § 373: 


‘‘Trusts for the purpose of supplying the community with facilities 
which are usually supplied at the expense of taxpayers are charitable.’’ 
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THE CLASS TO BE BENEFITED BY THE BEQUEST IS SUFFI- 
CIENTLY BROAD ENOUGH TO QUALIFY THE BEQUEST AS 
A CHARITABLE USE OR TRUST 


Appellant argues that ‘‘to qualify as a charity, the gift 
must benefit members of a broad and well defined class of 
the population at large. (Br. 17). Appellant then con- 
cludes that ‘‘[{a]t the outset, then, the charity theory falls 
to the ground, since the beneficiaries are graduates of the 
Military Academy (a small and privileged class) and their 
male guests ...’’ (Br. 17). This argument is without 
merit. Far narrower classes have been deemed eligible 
beneficiaries of trusts declared charitable. For example, 
in 2A Bogert, Trusts and Trustees, § 363, the following 
comment and authorities are set forth in regard to the 
size of a class approved for a charitable trust: 


| . . 
‘¢ . . the class has been sanctioned where it con- 


sisted of the poor on two farms (citing Bristow v. 
Bristow, 5 Beav. 289), men and women of 50 or over 
who attended a certain church (citing In re Wall, L.R. 
42 Ch. 510), aged women of a particular church, poor 
widows or deserted wives over 50 of irreproachable 
character who have lived for three years or more 
within eight miles of Winslow citing DeBruler v. 
Ferguson, 54 Ind. 549), ...” 


It has also been held, that a limitation of a class of bene- 
ficiaries to the residents of person within a single county 
does not affect the validity of the charitable trust. In re 
Morgan’s Will, 200 Mise. 645, 107 N.Y.S. 2d 180 (1951). 
In addition, a trust for the benefit of worthy, deserving, 
poor, white, American, Protestant, Democratic widows 
and orphans, residing in Bridgeport, Connecticut was held 
not too limited in its effect to be charitable. Beardsley v. 
Selectmen of Bridgeport, 53 Conn. 489, 3A. 557, 55 Am. 
Rep. 152 (1886). A trip to furnish a college scholarship 
to one student at a time, for a period not to exceed four 
years, the donee to be selected from children of employees 
of the Pennsylvania Railroad living in Fort Wayne, In- 
diana, was held to create sufficient public benefits to con- 
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stitute a valid charitable trust. Quinn v. Peoples Trust & 
Savings Co., 223 Ind. 317, 60 N.E. 2d 281 (1945). Trusts 
have also been upheld as charitable whose benefits were 
limited to those following a specified trade or occupation 
or those employed by a particular corporation, Eagan v. 
C.LR., 43 F. 2d 881 (5 Cir. 1930) ; Manley v. Fiske, supra; 
Trustees of Sailor’s Snug Harbor in City of New York v. 
Carmody, 211 N.Y. 286, 105 N.E. 543 (1914); In re West- 
inghouse’s Estate, 156 Mise. 320, 281 N.Y.S. 603 (1935), 
affirmed 248 App. Div. 568, 288 N.Y.S. 1084 (1936), leave 
to appeal denied, 272 N.Y. 678; and, as has been stated by 
one court, ‘‘it would seem, that a gift to any reasonably 
numerous aggregate of persons unrelated to the testator 
by blood or marriage would, of itself, usually give rise 
to an inference of a charitable or benevolent purpose on 
the part of the donor’’. In re Skuse’s Estate, 165 Mise. 
554, 1 N.Y.S. 2d 202, 206 (1938). 

The bequest of Mrs. Crozier, will benefit, as shown previ- 
ously, not only the unending line of graduates of the 
United States Military Academy, but the student body, 
present and future, as well. Even if the class benefited 
can be said to be limited to the graduates of the Academy, 
the class is still sufficiently broad, for not only is the class 
continuous in nature, but by origin, it springs from young 
men selected all over the Nation, from all its States and 
Territories. In light of the authorities cited above, it can- 
not reasonably be argued that such a class is too limited in 
nature to qualify as beneficiaries of a charitable use or 
trust.¥ 


12In addition, as shown previously, the bequest will result in benefit to 

all the Nation, by providing it with finer military officers, and thereby, more 

efficient armed forces, Under such circumstances, Comment h of the Restate- 

ment of the Law of Trusts, § 375, is applicable, assuming the class benefited 

here to be narrow: 

““,..a@ trust ... limited to the members of a narrow class of persons 

is charitable if indirectly the effect is to benefit the community and not 
merely the recipients.’’ (Emphasis supplied.) 
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THE DOCTRINE OF JUDICIAL CY PRES IS APPLICABLE TO 
THIS CASE AND SHOULD BE APPLIED 


Cy pres, is ‘‘{t]he principle under which the courts thus 
attempt to save a charitable trust from failure by carrying 
out the more general purpose of the testator and carrying 
out approximately though not exactly his more specific 
intent... ’. 4 Scott on Trusts, § 399. It is, as set forth 
previously, the contention of the United States, that the 
dominant purpose of Mrs. Crozier’s bequest was a chari- 
table purpose. Since only the plan or method selected by 
the testatrix for carrying out that purpose has failed, cy 
pres is, therefore, applicable. Fay v. Hunster, supra; 
Stead v. American Security and Trust Co., 84 U.S. App. 
D.C. 358, 173 F. 2d 650 (1949); Shoemaker v. American 
Security & Trust Co., 82 U.S. App. D.C. 270, 163 F. 2d 
585 (1947). 

At the outset, however, appellant contends that in Graff 
v. Wallace, 59 U.S. App. D.C. 64, 32 F. 2d 960 (1929), cert. 
denied, 280 U.S. 579 (1929), ‘‘this Court sought to banish 
(cy pres) from the District of Columbia—wrongly accord- 
ing to Noel v. Olds. ...’’ (Br. 21). Appellant is in error 
in its interpretation of the Graff case. As was stated by 
this Court in Noel v. Olds, supra, in its discussion of the 
Graff case (p. 160): 


“That the doctrine of judicial cy pres (as distin- 
guished from prerogative cy pres) is applicable in the 
District has never been denied. On the contrary its 
applicability has been recognized in several cases, even 
though not expressly declared. (citing authorities.) 
If the question were still open, there would be no 
reason to reject, for this jurisdiction, one of the most 
beneficent doctrines in the law of trusts which, by judi- 
cial legislative pronouncement, is now recognized al- 
most universally throughout the country.’’ (Citing 
authorities.) (Emphasis supplied in part.) 


The dominant purpose of Mrs. Crozier’s charitable be- 
quest in Article Second of her will was the providing of a 
place of meeting and lodging for graduates of the United 
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States Military Academy, with all the effects flowing from 
such bequest, as set forth earlier. The site, cost and type 
of building utilized, were not inseparable parts of this 
dominant charitable purpose, but ‘‘only the incidents of its 
description’’. And, ‘‘[t]he trust itself does not fail if only 
the incidents of its description or execution fail’’. Shoe- 
maker v. American Security & Trust Co., supra. To the 
same effect is this Court’s decision in Fay v. Hunster, 
supra: 


“‘Manifestly the testatrix did desire the charity to be 
administered according to her chosen plan. But it 
does not follow that the plan, rather than the charity, 
was her controlling influence. We cannot surmise 
what she would have done had she known that a home 
could not be established as she planned—that would be 
mere guesswork. But we can, and must, determine 
what was her dominant purpose. ... If it was.... (for 
a charitable purpose) ... the court will not allow a 
failure. It will find a way to effectuate the general 
charitable intent as nearly as may be with the donor’s 
wishes. The particular mode will, of necessity, depend 
upon circumstancees.’’ 


In Stead v. American Security & Trust Co., supra, this 
Court in dealing with the establishment of a playground 
and the site thereof, the site suggested by the will being 
impracticable, approved the establishment on a comparable 
site: 


‘¢.,. the District Court held that the devise was sup- 
ported by a general charitable intent; that the domi- 
nant purpose was to establish a playground, rather 
than use the designated site; therefore, that the trust 
should be applied as nearly as might be to effect the 
charitable scheme. Accordingly, the court approved a 
plan whereby the trust income would he applied 
towards the maintenance of a playground on public 


space. ... 
‘Tn our opinion the District Court was right.’’ 


The site set forth in the instant bequest need not be of 
such a condition physically that construction thereon is 
impossible. Cy pres is applicable when such site is simply 
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impracticable in light of present circumstances, and this is 
so ‘‘even though (contrary to Mrs. Crozier’s bequest) the 
settlor specifically directed that the land should not be sold 
and (or) the institution not be maintained in any other 
place’’. (Emphasis supplied.) Board of Education v. City 
of Rockford, supra, at page 372 (1939); Furst National 
Bank of Chicago v. Elliott, 406 Ill. 44, 92 N.E. 2d 66, 73 
(1950); Quinn v. Peoples Trust & Savings Co., supra; 
Ramsey v. City of Brookfield, supra, at page 146; Kem- 
merer'v. Kemmerer, supra, at page 76; Restatement of the 
Law of Trusts, 1959 Ed., § 399, Comments ¢, p. From 
the information contained in the affidavit of General David- 
son, it is clear that the ‘‘future planning and contemplated 
expansion program of the Military Academy require that 
the Fort Clinton area be reserved” for other academic 
buildings (J.A. 21). Such statement makes it obvious that 
placing Crozier Hall on such an area is indeed ‘‘impracti- 
cable’’, if not ‘‘impossible’’.* 

The term impossible, as stated previously, is not only 
applicable to situations involving physical impossibility. 
4 Scott on Trusts, 1956 Ed., § 399.4. The term applies also 
to things relatively impossible, i.e., impossibility ‘‘arising 
from the circumstances of the case’’. Black’s Law Dic- 
tionary, 4th Ed., 1951. And the word impossible is ‘‘de- 
fined in the Standard Dictionary as ‘impracticable in the 
nature of the case’.’? Clevenger v. Mathews, Ind. App., 
75 N.E. 836, 837 (1905). Clearly, when plans made subse- 
quent to the bequest of Mrs. Crozier, for the long term 
growth of the Academy’s physical plant, require the specific 
area contained in the bequest to be used for other types of 
buildings, placing Crozier Hall on such a site is impossible, 
since “‘impracticable in the nature of the case’’. Clevenger 
v. Mathews, supra. In addition, when at the time property 
is given it is possible and practicable to utilize the site 
selected, but subsequently, owing to a change of circum- 
stances it becomes impossible or impracticable to do so, 
“it ig easier to find a more general charitable intention of 


13 At least one court has also employed the term ‘‘nonfeasibility’’. First 
National Bank of Chicago v. Elliott, supra, at page 76. 
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the settlor than it is where the particular (site) fails at 
the outset. The court can fairly infer an expectation on 
the part of the settlor that in the course of time circum- 
stances might so change that the particular purpose could 
no longer be carried out, and that in such case the settlor 
would prefer a modification of his scheme rather than that 
the charitable trust should fail... .’’ Restatement of the 
Law of Trusts, 1959 Ed., § 399. Comment i. 

Appellant also argues that the specific Fort Clinton site 
‘‘was of great importance to Mrs. Crozier. The record 
discloses, however, that it is quite likely that the only 
reason Mrs. Crozier elected this site was due to Colonel 
Walsh’s suggestions (J.A. 24). Secondly, the general 
area contained in the bequest, ‘on the general level of the 
Plain’ (J.A. 7), is still available (J.A. 21). In addition, the 
bequest contains no provision that the Hall may not be 
built on some other site, and even if it did, cy pres would 
still be applicable, since the use of such site is now impos- 
sible, impracticable, or nonfeasible. Board of Education v. 
City of Rockford, supra; First National Bank of Chicago 
v. Elliott, supra; Quinn v. People Trust & Savings Co., 
supra; Ramsey v. City of Brookfield, supra; Kemmerer v. 
Kemmerer, supra. See also Bossen v. Woman’s Christian 
Nat. Ass’n., 216 Ark. 334, 225 S.W. 2d 336 (1949). Nor is 
there anything other than the selection of the site by name 
‘‘to indicate that she had any particular attachment to 
these lots; they were not her old home or in any other 
respect of a character from which it might be implied that 
she had the same dominant purpose in respect to their 
use’’, Shoemaker v. American Security & Trust Co., supra, 
at page 589. In fact, the courts have applied cy pres 
rather than let a dominant charitable purpose fail, even 
when it is rather clear that a testator or testatrix did intend 
the use of the specific site alone. In re Wilkey’s Estate, 
33 Pa. 129, 10 A. 2d 425, 428 (1940); In re Swan’s Will, 
supra; Board of Education v. City of Rockford, supra, at 
page 372. 

The bequest of Mrs. Crozier appears to contemplate 
‘‘that the bequest is insufficient for the construction of a 
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separate building of the type contemplated’? (J.A. 6). 
However, a wing attached to, or hall incorporated in (for 
example) the Cadet’s Activity Building, and designated 
Crozier Hall, would carry out and meet, as near as pos- 
sible, the intentions of purposes of Mrs. Crozier, as ex- 
pressed in her will (J.A. 21, 25, 29, 30). Indeed, it has been 
held that the ‘‘. . . insufficiency of funds does not result in 
the failure of a charitable trust but, instead, affords a good 
reason for the application of cy pres’’, First National Bank 
of Chicago v. Elliot, supra, at page 76, so long as the ‘‘in- 
tention of the donor can to some extent be carried into 
effect.”? Ramsey v. City of Brookfield, supra, at page 148. 
See also Fay v. Hunter, supra; In re Miller’s Estate, 380 
Pa. 172, 110 A. 2d 200, 204 (1955). By way of illustration 
it has been stated, that if a one makes a bequest to erect a 
hospital, and the amount of the residue proves to be insuffi- 
cient for the purpose, ‘‘the court will direct the application 
of the fund to the needs of a ward in an existing hospital. 
...’’ Restatement of the Law of Trusts, 1959 Ed., § 399, 
Comment j. 

From all of the foregoing, therefore, it clearly follows 
that a wing attached to, or a hall incorporated in a larger 
building to be constructed ‘‘on the general level of the 
Plain,’’ will carry out, as near as possible, the dominant 
charitable purpose of Mrs. Crozier, as contained in Article 
Second of her will. It is no less clear, that in the framing 
of a scheme to carry out such dominant charitable purpose, 
the statements contained in the affidavits of Generals 
Taylor and Davidson be given important consideration. 
As stated in Restatement of the Law of Trusts, 1959 Ed., 
§ 399, Comment d: 


‘{In framing a scheme the Court will consider evi- 
dence as to what would probably have been the wish of 
the settlor at the time when he created the trust if he 
had realized the particular purpose (and a fortiori, 
plan) could not be carried out. The Court will consider 
not only the language of the trust instrument but also 
such circumstances as indicate what would have been 
the'probable desires of the settlor. .. .’’ 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ouiver GascH, 
United States Attorney. 


Cart W. Bewcuer, 

Water J. Bonner, 
Assistant 
United States Attorneys. 
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In replying to appellee’s brief, appellant Connecticut 
College finds some difficulty in the lack of correspondence 
between the order of ‘‘Questions Presented’’, ‘‘Summary 
of Argument’’ and ‘‘Argument’’, and in the fact that ap- 
pellee United States prefers to assume its main premise 
(a charitable use) first and rationalize it later. However, 
insofar as possible, appellant will in this brief follow the 
order of appellee. 
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I. The gift to the United States in Article Second of 
Mrs. Crozier’s will was not intended to raise a trust. How- 
ever, even if it did, and whether that trust was private or 
charitable, the gift was on condition precedent. 


Appellee makes two statements which, as general prin- 
ciples of law, are unexceptionable: that such words as 
‘trust’? and ‘‘trustee’’ are unnecessary to raise a trust, 
and that words of condition, coupled with a charitable use, 
are construed as directions rather than conditions. Such 
general statements are of no avail in the instant case where 
the language of the particular gift, and the language of 
the entire will, indicate that the gift here in question is 
one on condition precedent. 


Since appellant has claimed that the gift in question is 
on condition precedent, the preoccupation of appellee with 
cases involving conditions subsequent, and with the lack of 
words of reverter, ete. in the gift, does not advance ap- 
pellee’s argument. 


Appellant will demonstrate that absolute conditions 
(particularly conditions precedent) are by no means incon- 
sistent with nor unknown to the law of trusts, private or 
charitable. 


The implied obligation of the United States to contribute 
financially to the purpose of the Crozier gift reinforces 
the argument that it was one on condition. 


II. Appellant vigorously disputes the view that the gift 
to appellee United States is for a charitable use. In this 
connection, the definition in the Ould case has been taken 
out of the context of case and history, and when analyzed 
does not serve (as appellee would have it) to enlarge the 
common understanding of charity or the useful categories 
established in the Restatement of Trusts (Sec. 368). 


Appellee’s claim of the educational value of the gift is 
far-fetched. The Court may apply its knowledge of common 
facts as a test. If there is—which appellant denies,—a 
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seintilla of educational value, still at best a ‘“‘mixed use’’ 
is created, which furnishes no basis for the application of 


cy-pres. 


Appellee’s citation of two English cases, which are clearly 
distinguishable from the facts here, fails to establish that 
the gift is within the dubious class of ‘‘patriotic’’ uses. 


Appellee’s claim that the Crozier gift to it is charitable, 
in that it would relieve the United States of the need to 
expend public funds for the same purpose, is false, rashly 
made, and an imposition on this Court, since appellee no- 
where shows, nor could show, that Congress has authorized 
expenditures to lodge visiting alumni of the Academy and 
their male guests. 


Appellant claims that, because the class of beneficiaries 
is narrow, and the class not natural objects of charitable 
bounty, no inference of charity is raised by the gift, and 
that appellee’s own argument and citations support this 


view. 


IU. Even were all of appellee’s other contentions sound, 
and the gift indeed a charitable trust, the doctrine of ey-pres 
is inapplicable here, since, first, there was no general 
charitable intent to benefit the United States or West 
Point, and since, second, the conditions of the gift were of 
such importance to the Testatrix as not to permit of 
variation. 


IV. Finally, appellee has failed to meet the argument 
of appellant Connecticut College on two points: first, that 
no properly authorized plan was submitted to the Court 
below; and second that appellee has not demonstrated its 
entitlement to equitable relief. 
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ARGUMENT 


L THE GIFT TO THE UNITED STATES IN ARTICLE SECOND 
OF MRS. CROZIER’S WILL WAS NOT INTENDED TO RAISE 
A TRUST. HOWEVER, EVEN IF IT DID, AND WHETHER 
THE TRUST WAS PRIVATE OR CHARITABLE, THE GIFT 
WAS ON CONDITION PRECEDENT. 


Appellant Connecticut College does not quarrel with two 
general principles enunciated by appellee United States: 
first, that the words ‘‘trust’’, ‘‘trustee’’, etc., are not neces- 
sary to raise a trust; second, that words of condition, 
coupled with a charitable use, may be merely a mode of 
raising a trust. But we are not here concerned with gen- 
eralities, but with the proper construction of Article Sec- 
ond of the Crozier will. This Court, in Fay v. Hunster 
(86 U. S. App. D. C. 224, 181 F. 2d 289, 290), cited by 
appellee five times, cogently states: 


“In construing a will little aid can be gained from 
decided cases, for no two wills are altogether alike, 
and the circumstances attending their making usually 
differ.’’ 


It is appropriate then, once more, to direct the Court’s 
attention to the will, pointing out again that the Testatrix 
was competent, and that there is intrinsic evidence that 
the will was professionally drawn. 


Article Second, the gift here in dispute, is to the United 
States ‘“‘upon condition”. (J.A. 7). If appellee’s theory 
is correct, and this seeks to create a trust, why, in Article 
Sixth does the Testatrix use the words (in caps) ‘‘IN 
TRUST” (J.A. 8)? 


If again, the intent (as appellee would have the Court 
believe) was a gift subject to general directions, why are 
the words in the gift to the United States ‘‘upon condition’’ 
used, governing very specific terms, while the gift to 
Connecticut College (Article Twelfth, J.A. 12) is ‘‘abso- 
lutely and in fee simple’’. . .‘‘to be used to erect a dormitory 
or other building .. .’’ (emphasis supplied) ? 
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From these two comparisons, and in view of the profes- 
sional wording of the will, it cannot be inferred in the 
instant case that ‘‘trust’’ was meant where the word 
‘trust’? was not used; it cannot be inferred that the same 
freedom of use was given the United States as was given 
Connecticut College. It cannot be inferred that different 
language has identical meaning. Appellant’s position is 
simply that the will means literally what it clearly says— 
in the case of Article Second, the gift here in dispute, a 
gift on condition. 


Appellee has multiplied examples of conditional words 
and of directions (note: always in connection with char- 
itable uses) which have been held not to be enforceable 
conditions. The cases cited involved the issue of whether 
there were an enforceable condition subsequent. One case, 
however, on which appellee dwells, has been misstated and 
misinterpreted, and supports appellant’s views as to con- 
ditions precedent. 


In City of Providence v. Payne (47 R. I. 444, 134 A. 276), 
testator left certain lands to the city in 1824, on the condi- 
tion that (1) the city should within five years erect thereon 
a poorhouse, and (2) within twenty years erect a wall 
around the property; the city also received certain other 
property to maintain the poor farm. The city accepted, 
and within less than the time prescribed, built the building 
and wall at its own expense. (This, by the way, seems a 
perfect example of a condition precedent to the vesting of 
a clearly charitable gift.) Some hundred years later, it 
appeared that poor farms were no longer economically 
feasible. The city sought permission of the court to sell 
or lease a large part of the devised land and to destroy 
part of the wall, and to use the avails for the support of 
the poor. Respondent heirs apparently claimed, on the 
theory of a condition subsequent, that this should work a 
reversion. This proposition the court rejected. However— 
and this lends support to the whole argument of appellant 
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here—the court also refused to grant the plaintiff city’s 
request (in sum a plea for the application of cy-pres) for 
permission to sell or lease the land and destroy the wall, 
finding that testator had clearly expressed his intent and 
that these conditions were not to be varied. It may be 
inferred that the high court of Rhode Island, had such a 
suit been brought before the city had accepted the gift 
and complied with the conditions (as in the instant case), 
would have held that the gift had lapsed, as appellant Con- 
necticut College here claims. 


In its zeal to knock down the straw-man of condition 
subsequent, which appellant has never set up, appellee 
points ‘to the lack of words of reverter, forfeiture or re- 
straints on alienation in the instant case. Of course this 
is nonsense: these words are not necessary, and scarcely 
compatible, with the condition precedent set by the Testa- 
trix. The condition precedent unfulfilled, there is no change 
in possession: the fund remains with the estate as a lapsed 


gift and then, by operation of law (Sec. 19-110, District 
of Columbia Code), passes or devolves to the residuary 
legatee, appellant Connecticut College. 


It is easy to understand why a court, particularly in 
equity and where charity is involved, should reprove con- 
ditions subsequent, a sword of Damocles suspended over 
lawful possession, its breach resulting in forfeiture, which 
is clearly disruptive to the orderly conduct of human 
affairs. The same conditions should not apply to conditions 
precedent, since, generally, possession would not have 
vested before the condition is fulfilled. True, the latter 
type of condition may be objectionable as delaying too long, 
or even indefinitely, the vesting of an estate. Mrs. Crozier 
and her advisors obviated this by setting a period of five 
years after her death (which condition the Court below 
enforced) for compliance. 


There is no need for citations to support the propriety 
of conditions precedent to gifts, inter vivos or testa- 
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mentary, absolute or in trust, charitable or private. Ap- 
pellee cites City of Providence (sup.), a gift clearly char- 
itable, on two conditions precedent; the decision implies 
that these conditions, even a hundred years after vesting, 
could not be varied. Appellee also cites In Re Miller, 
(380 Pa. 172, 110 A. 2d 200), where the purpose was the 
care of orphans (admittedly a charitable use): the words 
“‘providing (the legatee) will elect to comply with the fol- 
lowing’’ were, in the court’s own words, a condition prece- 
dent which had been met; while the direction that the legatee 
choose to erect a memorial were held not to be a condition, 
since there was no plan formed for the memorial and since, 
the gift once vested in possession, the Attorney General 
could enforce the direction. 


Appellee having cited numerous Pennsylvania cases, ap- 
pellant points to three notable cases from there, in addition 
to Miller. The first two do not involve charitable uses, but 
were both testamentary gifts on condition precedent: In Re 
Thompson’s Estate (304 Pa. 349, 155 A. 925, 76 A.L.R. 1339, 
appellant’s brief 15), gift on condition that certain persons 
form a partnership; In Re Gunning’s Estate (No. 1) (234 
Pa. 139, 83 A. 60, 49 L.R.A. (N.S.) 637), gift on condition 
that the legatee should not be living with his wife. In 
both cases, the condition was strictly enforced. More per- 
tinent, in view of appellee’s claim of a charitable purpose 
and its incompatibility with a condition precedent is In Re 
Wanamaker’s Estate (312 Pa. 362, 167 A. 592 (1933)). 


The latter case involved a clearly charitable gift, to 
Princeton University, ‘‘in the event Princeton University 
establishes a permanent course for Mercantile Business 
Instruction’. The University did not, but, in the lower 
court, showed that its curriculum for some years had and 
still contained courses of a related or similar nature. This 
the lower court held to be compliance with the condition. 
The Supreme Court reversed, holding that only strict com- 
pliance with the condition precedent—the establishment of 
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a permanent course exactly as envisaged by Wanamaker— 
would effectuate the gift. 


As this Court has been quoted, in the Fay case (cit sup.), 
decided cases are not too helpful, and appellant has not 
found one as pertinent as Wanamaker in this jurisdiction. 
However, the District Court’s discussion in Roberds v. 
Markham (81 F. Supp. 38), and this Court’s in Shoemaker 
v. American Security Trust Co. (82 U.S. App. D. C. 270, 
163 F. 2d 585), indicate that in this jurisdiction a condition 
subsequent would be enforced against a charitable trust. 
All the more, in appellant’s opinion, for the reasons given 
above, should a condition precedent. (And, of course, as 
shown below, appellant denies that the instant gift is 
charitable.) 


In a somewhat obscure note, page 17 of its brief, appellee 
seems to argue that the gift is all the more charitable 
because appellant has claimed that there is an implied con- 
dition (appellant’s brief, page 21, note 2) that the United 
States should contribute financially. (Mrs. Crozier had 
called for a building ‘‘at a cost of not less than the amount 
of this bequest’’, J.A. 5). It is by no means rare that the 
donor exacts a positive and costly act from the donee 
(e.g., City of Providence, cit. sup.; also see Ramsey v. City 
of Brookfield, 237 S. W. 2d 148, Seibold v. Naperville, 19 
F. Supp. 281); and this condition is presumably often 
the cause of rejection of the gift (¢.g., Noel v. Olds, 78 U.S. 
App. D. C. 155, 188 F. 2d 581). These words, raising an 
implied condition of contribution by the United States, 
seem to appellant to reinforce, rather than detract from 
its claim that the gift was on condition precedent. 


In conclusion, on the question of the meaning of the 
words ‘‘upon condition’, the words of the particular 
Article, by themselves and read with the rest of the will, 
so clearly set up a condition precedent—authorization and 
building of the memorial, by a certain date, on a certain 
site, for a certain primary use, and for not less than a 
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certain sum—that they must be given their clear, full and 
strict meaning. 


IL THE GIFT TO THE UNITED STATES IS NOT A 
CHARITABLE GIFT. 

Appellant has claimed that the gift in dispute, tested 
by the useful categories set up in Sec. 368, Restatement of 
Trusts, is not charitable, and it appears that appellee ac- 
cords this classification some respect. However, it finds it 
somewhat confining, in view of the facts of the case, and 
seeks comfort in certain words from Ould v. Washington 
Hospital for Foundlings (95 U. S. 303 (1877)). 


This was a case of great historical significance, and has 
been cited innumerable times—at times aptly, at times hap- 
hazardly.1. But an examination of the case reveals that 
it does not purport to give a comprehensive definition of 
charity, even as of 1877. 


The issues were, first, whether the gift to trustees to 


convey to a corporation to be chartered for the care of 
foundlings (a use which no one could now argue is not 
charitable) was void for uncertainty because the corpora- 
tion was not yet formed; and void as creating a perpetuity, 
the use not being specifically comprehended in the twenty- 
one charities found in the Statute of 43 Elizabeth, ch. 3. 
On the latter point, Mr. Justice Swayne stated: 


‘‘A charitable use, where neither law nor public 
policy forbids, may be applied to almost anything that 
tends to promote the well doing and well being of 
social man.”’ 


1 Most inept is appellee’s citation of Mt. Vernon Mortgage Corp. v. 
United States et al. (98 U. S. App. D. O, 429, 236 F. 2d. 724) as supporting 
the alleged Ould definition of charity. The court seems to have had some 
doubts as to the charitable nature of the appellant National Home Library 
Foundation, but ‘‘the (district) court’s findings of fact are not clearly 
erroneous’’. The issue which the court decided was that a charitable litigant 
was not barred by the statute of limitations and laches, since charitable 
trusts are ‘‘favorites with courts of equity’’, citing Ould. 
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Appellee omits the words immediately following, which are 
‘Perry, Tr., sec. 687’. Thereafter, the Court quotes the 
ringing words of Mr. Binney in the Girard Will Case. 


Now, first as to the sources. Perry would not today be 
regarded as the leading authority on trusts. However, in 
the latest edition of the work which appellant has found 
(1911), the quoted section 687 has given way to a new 
section 687, which closely resembles that of the Restatement 
of Trusts, Sec. 368. Mr. Binney’s words are the beautiful 
rhetoric of an advocate. 


As to the specific application, the Ould case involved a 
hospital for foundlings, the Girard case an educational 
foundation. No such broad or loose definition of charity 
was necessary, except in the context of niggling objections 
based on the Statute of Elizabeth, of uncertainty based on 
the inchoate character of the donee (Ould) or the power 
of the corporation of Philadelphia to take (Girard). 


Even around 1877, where the effect of the inapplicable 
English statutes was not urged, there was no such loose 
definition of charity, as witness two decisions by a great 
contemporary Justice, Horace Gray: 


In Jackson v. Phillips (96 Mass. (14 Allen) 539, 556 
(1867)), after dismissing the Statute of Elizabeth as fur- 
nishing no principles, and paying respect to the words 
of Binney but seeking a fuller definition, ‘‘A charity, in the 
legal sense, may be more fully defined as a gift, to be 
applied consistently with existing laws, for the benefit of 
an indefinite number of persons, either by bringing their 
minds or hearts under the influence of education or religion, 
by relieving their bodies from disease, suffering, or con- 
straint, by assisting them to establish themselves in life, 
or by erecting public buildings or works, or otherwise less- 
ening the burdens of government.”’ (In substance, the 
definition in the Restatement.) 


And in Chamberlain v. Stearns (111 Mass. 267/8 (1873)), 
the same judge warns against confusing benevolence with 
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charity (a mistake which, it seems, appellee has made) : 
“*. . . many acts dictated by kindness, good will, or a 
disposition to do good, the objects of which have no rela- 
tion to the promotion of education, learning or religion, 
the relief of public burdens, .. . cannot be deemed charitable 
in the technical and legal sense.”’ 


Thus it appears that the words from the Ould case do 
not furnish a definition for charity, and are not applicable 
here, and that charity must be sought within pertinent 
decisions or, for convenience, in the Restatement, which 
seems to summarize the best case law.? Appellant reaffirms 
that Hopkins v. Grimshaw (165 U. S. 342) should control 
in this case, but a word should be said, in passing, with 
reference to appellee’s attempt to fit the Crozier gift to 
the United States within categories of charity which both 
parties accept. 


Appellee draws the long bow in finding an educational 
use, in that the cadet ‘‘will be able to meet, converse and 


learn from those who have passed through the Academy 
before them’’. (Appellee does not assign any educational 
function to the male guests of the graduates, who are in- 
eluded in Mrs. Crozier’s munificence.) The Court may note 
what is common knowledge: in the military, and par- 
ticularly in the regular establishment, there is a rigid 
easte system (privates, non-commissioned officers, warrant 
officers, company grade officers, field grade officers and gen- 
eral officers) ; this is enforced to an extreme degree at the 
Academy, between classes of cadets, the first year men being 
held to rank below the domestic animals of the superintend- 
ent and the commandant. The picture of easy intercourse 


2 Apart from the Mt. Vernon case (footnote above), the cases cited by 
appellee as based on the alleged Ould definitions of charity, involved, seriatim, 
‘some worthy cause”, church, bar association (to enforce professional stand- 
ards and prosecute offenders), underprivileged children, integrated college, 
development of a natural preserve, aged colored people, scholarship, and an 
art gallery for a college. Except perhaps for the first named, all these 
gifts are so clearly charitable as not to require the support of the ‘‘defini- 
tions’? in Ould, 
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between the cadets and the graduates, drawn by appellee, 
is grotesque. Appellant concedes that the presence of a 
larger amount of graduates at the Academy will give the 
cadets additional training in one military skill, the proper 
rendering of the hand salute. 


Besides, the Crozier gift imposes no pedagogic duties 
on the graduates (or their male guests). It is fair to 
assume then that Mrs. Crozier intended her gift to enable 
the alumni (and their male guests) to relax among their 
fellows, rather than to conduct instruction or hobnob with 
cadets, their equals neither in maturity nor in the military- 
social scale. 


(It would seem, incidentally, that such provisions for 
alumni of civilian universities would offer more oppor- 
tunity for intercourse between student and alumnus, the 
barrier of military caste being absent.) 


Even if this Court ascribes some scintilla of educational 
use to the Crozier gift to the United States, since this use 


is plainly not the dominant purpose, is anything more than 
a mixed trust (one with both private and charitable ele- 
ments) raised? And a mixed trust does not furnish any 
ground for the application of ey-pres (Bogert, Trusts and 
Trustees, 1953, Sec. 362, 345). 


Appellee also endeavors to identify the Crozier gift with 
a patriotic or governmental purpose, in the sense appar- 
ently of increasing military efficiency, and to that end cites 
two English eases. In Re Gray (94 L. J. Ch. 480), where a 
fund was provided for the promotion of shooting, ete., in 
a regiment, this was held charitable in that it promoted 
the physical efficiency of the regiment. In Re Good (2 Ch. 
60), provided for the maintenance of a library and the 
furnishing of plate to the officer’s mess of a regiment held 
a charitable gift (another part of the same will, leaving 
a honse to the old officers of the regiment, was held not 
charitable). The two cases are distinguishable from the 
instant case, insofar as appellee applies them; the latter 
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case, as to that part of the will held not charitable, supports 
appellant’s case, if it had need to seek such remote 
authority. 


The charitable gift in Gray contributed to the efficiency 
of a group actively and constantly in government service, 
and in a respect (physical conditioning) which is a recog- 
nized concern and burden of the government. The chari- 
table gift in Good not only might have been held to promote 
efficiency in an active unit, but also relieved the government 
of a financial burden (an admitted charitable use) in that 
(as shown by the footnotes to the opinion) the government 
provided allowances for a library and also for mess hard- 
ware and utensils (at page 63). 


In contrast, the alumni of West Point may as well be 
retired officers or graduates who have resigned their com- 
missions as officers on active duty; their male guests may 
be civilians. In any event, the group envisaged by Mrs. 
Crozier does not constitute a military unit, such as the 
regiments in the two English cases. Thus, the alleged 
benefit in increased military efficiency would only apply 
to a portion of the alumni. The ‘‘charitable’’ benefit would 
then be incidental and at most produce a ‘‘mixed’’ use, 
as stated above. There is a further distinction (of which’ 
more hereafter): the Crozier gift does not relieve the 
United States of any expenditure for the same purpose. 


The gift of the house to old officers, held not charitable, 
in Good, is indeed much like the Crozier gift, and is in the 
nature of a gift to a club, which the authorities hold to 
be private (appellant’s brief, 19, 20). 


Appellee further claims, without elaboration (except in 
the cireuitous note at Page 17 of its argument), that the 
Crozier gift is charitable ‘‘since it provides for facilities 
which would ordinarily be supported out of public funds.” 
Appellee has not proved this by reference to applicable 
statutes or regulations. In the absence of such authentica- 
tion, appellant reaffirms that there is no obligation on the 
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government to lodge visiting alumni of the Academy and 
their male guests. For appellee so to state is an imposition 
on this Court. 


With respect to the class to be benefitted, appellee uses 
one leg of the definition without the other. The class, in 
order to be a charitable beneficiary, must be a natural 
object for the recognized types of charitable uses. The 
cases cited by appellee all involve provisions for alms, 
sheltering the homeless, education or medical care. The 
class in the instant case is patently not a natural object 
of charitable activity. 


Ill. EVEN GRANTING, FOR ARGUMENT, APPELLEE’S CONTEN- 
TION THAT THE GIFT TO THE UNITED STATES RAISED A 
CHARITABLE TRUST, THE DOCTRINE OF CY-PRES IS IN- 
APPLICABLE. 


Cy-pres is applicable to a charitable trust where the 
settlor had a general charitable intent and where it is 
more feasible to effectuate that intent in a different manner 


than that specified by the settlor. 


‘A ‘general charitable intent’ is not limited to intent 
to do ‘charity in general.’ There are many kinds of 
charities... A general charitable intent exists in any 
case where there is an intent to assist a certain general 
type or kind of charity.’’ Ramsey v. City of Brookfield, 
237 S.W. 2d, 143, 145. 


Even if Mrs. Crozier’s intent were charitable (which 
appellant denies), it is by no means general, but absolutely 
specific. There is no perceptible intent to benefit the United 
States or West Point or education in general to be found 
in Article Second. On the contrary, Mrs. Crozier’s benevo- 
lence (not charity), insofar as her military associations 
were concerned, was directed solely towards her husband’s 
close associates and their successors (v. Articles Third, 
Fourth and Fifth, gifts to the American Ordnance Associa- 
tion, J.A. 8). With a purpose so narrow and specific, 
there is no latitude for cy-pres (cf. City of Providence v. 
Payne, cit. sup.). 
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On the point of impossibility or impracticability of the 
site, it is evident that this situation, despite the assurances 
given Testatrix, is the creation of the donee? It is also 
implicit in the conduct of the United States that this 
impossibility and the plans proposed are speculative, rather 
than definitely established. 


As to the substitution of a wing or hall for a separate 
building, this in many cases is a logical approximation; 
not so here, where Testatrix clearly intended that the 
donee should contribute to the cost, if the gift were in- 
sufficient. 


In connection with both site and type of building, appel- 
lant again points out that any expressions by Generals 
Taylor and Davidson as to the intent of Mrs. Crozier are 
entitled to no weight, being either conclusions (which it 
is the duty and power of the Court alone to make) or 
extrinsic evidence excluded by the well-established rule 
of evidence in the construction of wills. 


In any event, there is a further bar to application of 
cy-pres here. The conditions were not, as suggested by 
appellee, incidental to a general purpose of the Testatrix 
but crucial to a specific purpose. The conditions set by 
Mrs. Crozier are so specific and absolute, and evidently 
were of such importance to her, that they may not be 
varied (Roberds v. Markham, Shoemaker v. American Se- 
curity & Trust Co., City of Providence v. Payne, cit. sup.) 


_ 3An interesting distinction between this case and those cited by appellee 
as authority to vary a site is that, in the latter cases, the donor provided 
the site, whereas in the instant case it was a condition of the gift that the 
donee provide the specific site. 
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Iv. APPELLEE HAS FAILED TO MEET APPELLANTS ARGU- 
MENT THAT NO PROPERLY AUTHORIZED PLAN WAS SUB- 
MITTED TO THE COURT BELOW (Br. 22), AND THAT THE 
APPELLEE HAS NOT DEMONSTRATED ITS ENTITLEMENT 
TO EQUITABLE RELIEF (Br. 23). 
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REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 


In replying to appellee’s brief, appellant Connecticut 
College finds some difficulty in the lack of correspondence 
between the order of ‘‘Questions Presented’’, “Summary 
of Argument’’ and ‘‘Argument’’, and in the fact that ap- 
pellee United States prefers to assume its main premise 
(a charitable use) first and rationalize it later. However, 
insofar as possible, appellant will in this brief follow the 
order of appellee. 
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I. The gift to the United States in Article Second of 
Mrs. Crozier’s will was not intended to raise a trust. How- 
ever, even if it did, and whether that trust was private or 
charitable, the gift was on condition precedent. 


Appellee makes two statements which, as general prin- 
ciples of law, are unexceptionable: that such words as 
‘trust?’ and ‘‘trustee’’ are unnecessary to raise a trust, 
and that words of condition, coupled with a charitable use, 
are construed as directions rather than conditions. Such 
general statements are of no avail in the instant case where 
the language of the particular gift, and the language of 
the entire will, indicate that the gift here in question is 
one on condition precedent. 


Since appellant has claimed that the gift in question is 
on condition precedent, the preoccupation of appellee with 
cases involving conditions subsequent, and with the lack of 
words of reverter, ete. in the gift, does not advance ap- 
pellee’s argument. 


Appellant will demonstrate that absolute conditions 
(particularly conditions precedent) are by no means incon- 
sistent with nor unknown to the law of trusts, private or 
charitable. 


The implied obligation of the United States to contribute 
financially to the purpose of the Crozier gift reinforces 
the argument that it was one on condition. 


II. Appellant vigorously disputes the view that the gift 
to appellee United States is for a charitable use. In this 
connection, the definition in the Ould case has been taken 
out of the context of case and history, and when analyzed 
does not serve (as appellee would have it) to enlarge the 
common understanding of charity or the useful categories 
established in the Restatement of Trusts (Sec. 368). 


Appellee’s claim of the educational value of the gift is 
far-fetched. The Court may apply its knowledge of common 
facts as a test. If there is—which appellant denies,—a 
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scintilla of educational value, still at best a ‘mixed use”? 
is created, which furnishes no basis for the application of 
cy-pres. 

Appellee’s citation of two English cases, which are clearly 


distinguishable from the facts here, fails to establish that 
the gift is within the dubious class of ‘‘patriotic’’ uses. 


Appellee’s claim that the Crozier gift to it is charitable, 
in that it would relieve the United States of the need to 
expend public funds for the same purpose, is false, rashly 
made, and an imposition on this Court, since appellee no- 
where shows, nor could show, that Congress has authorized 
expenditures to lodge visiting alumni of the Academy and 
their male guests. 


Appellant claims that, because the class of beneficiaries 
is narrow, and the class not natural objects of charitable 
bounty, no inference of charity is raised by the gift, and 
that appellee’s own argument and citations support this 


view. 


I. Even were all of appellee’s other contentions sound, 
and the gift indeed a charitable trust, the doctrine of cy-pres 
is inapplicable here, since, first, there was no general 
charitable intent to benefit the United States or West 
Point, and since, second, the conditions of the gift were of 
such importance to the Testatrix as not to permit of 
variation. 


IV. Finally, appellee has failed to meet the argument 
of appellant Connecticut College on two points: first, that 
no properly authorized plan was submitted to the Court 
below; and second that appellee has not demonstrated its 
entitlement to equitable relief. 
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ARGUMENT 


L THE GIFT TO THE UNITED STATES IN ARTICLE SECOND 
OF MRS. CROZIER’S WILL WAS NOT INTENDED TO RAISE 
A TRUST. HOWEVER, EVEN IF IT DID, AND WHETHER 
THE TRUST WAS PRIVATE OR CHARITABLE, THE GIFT 
WAS ON CONDITION PRECEDENT. 


Appellant Connecticut College does not quarrel with two 
general principles enunciated by appellee United States: 
first, that the words ‘‘trust”’, ‘¢trustee’’, etc., are not neces- 
sary to raise a trust; second, that words of condition, 
coupled with a charitable use, may be merely a mode of 
raising a trust. But we are not here concerned with gen- 
eralities, but with the proper construction of Article Sec- 
ond of the Crozier will. This Court, in Fay v. Hunster 
(86 U. S. App. D. C. 224, 181 F. 2d 289, 290), cited by 
appellee five times, cogently states: 


‘Tn construing a will little aid can be gained from 
decided cases, for no two wills are altogether alike, 
and the circumstances attending their making usually 
differ.”’ 


Tt is appropriate then, once more, to direct the Court’s 
attention to the will, pointing out again that the Testatrix 
was competent, and that there is intrinsic evidence that 
the will was professionally drawn. 


Article Second, the gift here in dispute, is to the United 
States ‘“‘upon condition’. (J.A. 7). If appellee’s theory 
is correct, and this seeks to create a trust, why, in Article 
Sixth does the Testatrix use the words (in caps) “IN 
TRUST” (J.A. 8)? 


Tf again, the intent (as appellee would have the Court 
believe) was a gift subject to general directions, why are 
the words in the gift to the United States ‘upon condition’’ 
used, governing very specific terms, while the gift to 
Connecticut College (Article Twelfth, J.A. 12) is ‘‘abso- 
lutely and in fee simple’’. . .“‘to be used to erect a dormitory 
or other building .. .’? (emphasis supplied) ? 
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From these two comparisons, and in view of the profes- 
sional wording of the will, it cannot be inferred in the 
instant case that ‘‘trust’? was meant where the word 
‘‘trust’’ was not used; it cannot be inferred that the same 
freedom of use was given the United States as was given 
Connecticut College. It cannot be inferred that different 
language has identical meaning. Appellant’s position is 
simply that the will means literally what it clearly says— 
in the case of Article Second, the gift here in dispute, a 
gift on condition. 


Appellee has multiplied examples of conditional words 
and of directions (note: always in connection with char- 
itable uses) which have been held not to be enforceable 
conditions. The cases cited involved the issue of whether 
there were an enforceable condition subsequent. One case, 
however, on which appellee dwells, has been misstated and 
misinterpreted, and supports appellant’s views as to con- 
ditions precedent. 


In City of Providence v. Payne (47 R. I. 444, 134 A. 276), 
testator left certain lands to the city in 1824, on the condi- 
tion that (1) the city should within five years erect thereon 
a poorhouse, and (2) within twenty years erect a wall 
around the property; the city also received certain other 
property to maintain the poor farm. The city accepted, 
and within less than the time prescribed, built the building 
and wall at its own expense. (This, by the way, seems a 
perfect example of a condition precedent to the vesting of 
a clearly charitable gift.) Some hundred years later, it 
appeared that poor farms were no longer economically 
feasible. The city sought permission of the court to sell 
or lease a large part of the devised land and to destroy 
part of the wall, and to use the avails for the support of 
the poor. Respondent heirs apparently claimed, on the 
theory of a condition subsequent, that this should work a 
reversion. This proposition the court rejected. However— 
and this lends support to the whole argument of appellant 
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here—the court also refused to grant the plaintiff city’s 
request (in sum a plea for the application of cy-pres) for 
permission to sell or lease the land and destroy the wall, 
finding that testator had clearly expressed his intent and 
that these conditions were not to be varied. It may be 
inferred that the high court of Rhode Island, had such a 
suit been brought before the city had accepted the gift 
and complied with the conditions (as in the instant case), 
would have held that the gift had lapsed, as appellant Con- 
necticut College here claims. 


In its zeal to knock down the straw-man of condition 
subsequent, which appellant has never set up, appellee 
points to the lack of words of reverter, forfeiture or re- 
straints on alienation in the instant case. Of course this 
is nonsense: these words are not necessary, and scarcely 
compatible, with the condition precedent set by the Testa- 
trix. The condition precedent unfulfilled, there is no change 
in possession: the fund remains with the estate as a lapsed 
gift and then, by operation of law (Sec. 19-110, District 
of Columbia Code), passes or devolves to the residuary 
legatee, appellant Connecticut College. 


It is easy to understand why a court, particularly in 
equity and where charity is involved, should reprove con- 
ditions subsequent, a sword of Damocles suspended over 
lawful possession, its breach resulting in forfeiture, which 
is clearly disruptive to the orderly conduct of human 
affairs: The same conditions should not apply to conditions 
precedent, since, generally, possession would not have 
vested before the condition is fulfilled. True, the latter 
type of condition may be objectionable as delaying too long, 
or even indefinitely, the vesting of an estate. Mrs. Crozier 
and her advisors obviated this by setting a period of five 
years after her death (which condition the Court below 
enforced) for compliance. 


There is no need for citations to support the propriety 
of conditions precedent to gifts, inter vivos or testa- 
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mentary, absolute or in trust, charitable or private. Ap- 
pellee cites City of Providence (sup.), a gift clearly char- 
itable, on two conditions precedent; the decision implies 
that these conditions, even a hundred years after vesting, 
could not be varied. Appellee also cites In Re Miller, 
(380 Pa. 172, 110 A. 2d 200), where the purpose was the 
care of orphans (admittedly a charitable use): the words 
“‘providing (the legatee) will elect to comply with the fol- 
lowing’’ were, in the court’s own words, a condition prece- 
dent which had been met; while the direction that the legatee 
choose to erect a memorial were held not to be a condition, 
since there was no plan formed for the memorial and since, 
the gift once vested in possession, the Attorney General 
could enforce the direction. 


Appellee having cited numerous Pennsylvania cases, ap- 
pellant points to three notable cases from there, in addition 
to Miler. The first two do not involve charitable uses, but 
were both testamentary gifts on condition precedent: In Re 
LThompson’s Estate (304 Pa. 349, 155 A. 925, 76 A.L.R. 1339, 
appellant’s brief 15), gift on condition that certain persons 
form a partnership; In Re Gunning’s Estate (No. 1) (234 
Pa. 139, 83 A. 60, 49 L.R.A. (N.S.) 637), gift on condition 
that the legatee should not be living with his wife. In 
both cases, the condition was strictly enforced. More per- 
tinent, in view of appellee’s claim of a charitable purpose 
and its incompatibility with a condition precedent is In Re 
Wanamaker’s Estate (312 Pa. 362, 167 A. 592 (1933)). 


The latter case involved a clearly charitable gift, to 
Princeton University, ‘‘in the event Princeton University 
establishes a permanent course for Mercantile Business 
Instruction’’. The University did not, but, in the lower 
court, showed that its curriculum for some years had and 
still contained courses of a related or similar nature. This 
the lower court held to be compliance with the condition. 
The Supreme Court reversed, holding that only strict com- 
pliance with the condition precedent—the establishment of 
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a permanent course exactly as envisaged by Wanamaker— 
would effectuate the gift. 


As this Court has been quoted, in the Fay case (cit sup.), 
decided cases are not too helpful, and appellant has not 
found one as pertinent as Wanamaker in this jurisdiction. 
However, the District Court’s discussion in Roberds v. 
Markham (81 F. Supp. 38), and this Court’s in Shoemaker 
v. American Security Trust Co. (82 U. S. App. D. C. 270, 
163 F. 2d 585), indicate that in this jurisdiction a condition 
subsequent would be enforced against a charitable trust. 
All the more, in appellant’s opinion, for the reasons given 
above, ‘should a condition precedent. (And, of course, as 
shown below, appellant denies that the instant gift is 
charitable.) 


In a somewhat obscure note, page 17 of its brief, appellee 
seems to argue that the gift is all the more charitable 
because appellant has claimed that there is an implied con- 
dition (appellant’s brief, page 21, note 2) that the United 


States should contribute financially. (Mrs. Crozier had 
called for a building ‘‘at a cost of not less than the amount 
of this bequest’’, J.A. 5). It is by no means rare that the 
donor exacts a positive and costly act from the donee 
(e.g., City of Providence, cit. sup.; also see Ramsey v. City 
of Brookfield, 237 S. W. 2d 148, Seibold v. Naperville, 19 
F. Supp. 281); and this condition is presumably often 
the cause of rejection of the gift (e.g., Noel v. Olds, 78 U. S. 
App. D. C. 155, 138 F. 2d 581). These words, raising an 
implied condition of contribution by the United States, 
seem to appellant to reinforce, rather than detract from 
its claim that the gift was on condition precedent. 


In conclusion, on the question of the meaning of the 
words ‘‘upon condition’’, the words of the particular 
Article, by themselves and read with the rest of the will, 
so clearly set up a condition precedent—authorization and 
building of the memorial, by a certain date, on a certain 
site, for a certain primary use, and for not less than a 
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certain sum—that they must be given their clear, full and 
strict meaning. 


Il. THE GIFT TO THE UNITED STATES IS NOT A 
CHARITABLE GIFT. 

Appellant has claimed that the gift in dispute, tested 
by the useful categories set up in Sec. 368, Restatement of 
Trusts, is not charitable, and it appears that appellee ac- 
cords this classification some respect. However, it finds it 
somewhat confining, in view of the facts of the case, and 
seeks comfort in certain words from Ould v. Washington 
Hospital for Foundlings (95 U. S. 303 (1877)). 


This was a case of great historical significance, and has 
been cited innumerable times—at times aptly, at times hap- 
hazardly.1 But an examination of the case reveals that 
it does not purport to give a comprehensive definition of 
charity, even as of 1877. 


The issues were, first, whether the gift to trustees to 


convey to a corporation to be chartered for the care of 
foundlings (a use which no one could now argue is not 
charitable) was void for uncertainty because the corpora- 
tion was not yet formed; and void as creating a perpetuity, 
the use not being specifically comprehended in the twenty- 
one charities found in the Statute of 43 Elizabeth, ch. 3. 
On the latter point, Mr. Justice Swayne stated: 


‘©A charitable use, where neither law nor public 
policy forbids, may be applied to almost anything that 
tends to promote the well doing and well being of 
social man.”’ 


1 Most inept is appellee’s citation of Mt. Vernon Mortgage Corp. Vv. 
United States et al. (98 U. 8. App. D. O. 429, 236 F. 2d. 724) as supporting 
the alleged Ould definition of charity. The court seems to have had some 
doubts as to the charitable nature of the appellant National Home Library 
Foundation, but ‘‘the (district) court’s findings of fact are not clearly 
erroneous’’. The issue which the court decided was that a charitable litigant 
was not barred by the statute of limitations and laches, since charitable 
trusts are ‘‘ favorites with courts of equity’’, citing Ould. 
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Appellee omits the words immediately following, which are 
‘Perry, Tr., sec. 687’. Thereafter, the Court quotes the 
ringing words of Mr. Binney in the Girard Will Case. 


Now, first as to the sources. Perry would not today be 
regarded as the leading authority on trusts. However, in 
the latest edition of the work which appellant has found 
(1911), the quoted section 687 has given way to a new 
section 687, which closely resembles that of the Restatement 
of Trusts, Sec. 368. Mr. Binney’s words are the beautiful 
rhetoric of an advocate. 


As to the specific application, the Ould case involved a 
hospital for foundlings, the Girard case an educational 
foundation. No such broad or loose definition of charity 
was necessary, except in the context of niggling objections 
based on the Statute of Elizabeth, of uncertainty based on 
the inchoate character of the donee (Ould) or the power 
of the corporation of Philadelphia to take (Girard). 


Even around 1877, where the effect of the inapplicable 


English statutes was not urged, there was no such loose 
definition of charity, as witness two decisions by a great 
contemporary Justice, Horace Gray: 


In Jackson v. Phillips (96 Mass. (14 Allen) 539, 556 
(1867)), after dismissing the Statute of Elizabeth as fur- 
nishing no principles, and paying respect to the words 
of Binney but seeking a fuller definition, ‘‘A charity, in the 
legal sense, may be more fully defined as a gift, to be 
applied consistently with existing laws, for the benefit of 
an indefinite number of persons, either by bringing their 
minds or hearts under the influence of education or religion, 
by relieving their bodies from disease, suffering, or con- 
straint, by assisting them to establish themselves in life, 
or by erecting public buildings or works, or otherwise less- 
ening the burdens of government.’’ (In substance, the 
definition in the Restatement.) 


And in Chamberlain v. Stearns (111 Mass. 267/8 (187 3)), 
the same judge warns against confusing benevolence with 
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charity (a mistake which, it seems, appellee has made): 
“*. . . many acts dictated by kindness, good will, or a 
disposition to do good, the objects of which have no rela- 
tion to the promotion of education, learning or religion, 
the relief of public burdens, ... cannot be deemed charitable 
in the technical and legal sense.’’ 


Thus it appears that the words from the Ould case do 
not furnish a definition for charity, and are not applicable 
here, and that charity must be sought within pertinent 
decisions or, for convenience, in the Restatement, which 
seems to summarize the best case law.? Appellant reaffirms 
that Hopkins v. Grimshaw (165 U. S. 342) should control 
in this case, but a word should be said, in passing, with 
reference to appellee’s attempt to fit the Crozier gift to 
the United States within categories of charity which both 
parties accept. 


Appellee draws the long bow in finding an educational 
use, in that the cadet ‘‘will be able to meet, converse and 


learn from those who have passed through the Academy 
before them’’. (Appellee does not assign any educational 
function to the male guests of the graduates, who are in- 
cluded in Mrs, Crozier’s munificence.) The Court may note 
what is common knowledge: in the military, and par- 
ticularly in the regular establishment, there is a rigid 
caste system (privates, non-commissioned officers, warrant 
officers, company grade officers, field grade officers and gen- 
eral officers) ; this is enforced to an extreme degree at the 
Academy, between classes of cadets, the first year men being 
held to rank below the domestic animals of the superintend- 
ent and the commandant. The picture of easy intercourse 


2 Apart from the Mt. Vernon case (footnote above), the cases cited by 
appellee as based on the alleged Ould definitions of charity, involved, seriatim, 
‘*some worthy cause”, church, bar association (to enforce professional stand- 
ards and prosecute offenders), underprivileged children, integrated college, 
development of a natural preserve, aged colored people, scholarship, and an 
art gallery for a college. Except perhaps for the first named, all these 
gifts are so clearly charitable as not to require the support of the ‘‘defini- 
tions’’ in Ould. 
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between the cadets and the graduates, drawn by appellee, 
is grotesque. Appellant concedes that the presence of a 
larger amount of graduates at the Academy will give the 
cadets additional training in one military skill, the proper 
rendering of the hand salute. 


Besides, the Crozier gift imposes no pedagogic duties 
on the graduates (or their male guests). It is fair to 
assume then that Mrs. Crozier intended her gift to enable 
the alumni (and their male guests) to relax among their 
fellows, rather than to conduct instruction or hobnob with 
cadets, their equals neither in maturity nor in the military- 
social scale. 


(It would seem, incidentally, that such provisions for 
alumni of civilian universities would offer more oppor- 
tunity for intercourse between student and alumnus, the 
barrier of military caste being absent.) 


Even if this Court ascribes some scintilla of educational 
use to the Crozier gift to the United States, since this use 


is plainly not the dominant purpose, is anything more than 
a mixed trust (one with both private and charitable ele- 
ments) raised? And a mixed trust does not furnish any 
ground for the application of cy-pres (Bogert, Trusts and 
Trustees, 1953, Sec. 362, 345). 


Appellee also endeavors to identify the Crozier gift with 
a patriotic or governmental purpose, in the sense appar- 
ently of increasing military efficiency, and to that end cites 
two English cases. In Re Gray (94 L. J. Ch. 430), where a 
fund was provided for the promotion of shooting, etc., in 
a regiment, this was held charitable in that it promoted 
the physical efficiency of the regiment. In Re Good (2 Ch. 
60), provided for the maintenance of a library and the 
furnishing of plate to the officer’s mess of a regiment held 
a charitable gift (another part of the same will, leaving 
a house to the old officers of the regiment, was held not 
charitable). The two cases are distinguishable from the 
instant case, insofar as appellee applies them; the latter 


4 


4 
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case, as to that part of the will held not charitable, supports 
appellant’s case, if it had need to seek such remote 
authority. 


The charitable gift in Gray contributed to the efficiency 
of a group actively and constantly in government service, 
and in a respect (physical conditioning) which is a recog- 
nized concern and burden of the government. The chari- 
table gift in Good not only might have been held to promote 
efficiency in an active unit, but also relieved the government 
of a financial burden (an admitted charitable use) in that 
(as shown by the footnotes to the opinion) the government 
provided allowances for a library and also for mess hard- 
ware and utensils (at page 63). 


In contrast, the alumni of West Point may as well be 
retired officers or graduates who have resigned their com- 
missions as officers on active duty; their male guests may 
be civilians, In any event, the group envisaged by Mrs. 
Crozier does not constitute a military unit, such as the 


regiments in the two English cases. Thus, the alleged 
benefit in increased military efficiency would only apply 
to a portion of the alumni. The ‘‘charitable’’ benefit would 
then be incidental and at most produce a ‘‘mixed’’ use, 
as stated above. There is a further distinction (of which 
more hereafter): the Crozier gift does not relieve the 
United States of any expenditure for the same purpose. 


The gift of the house to old officers, held not charitable, 


in Good, is indeed much like the Crozier gift, and is in the 
nature of a gift to a club, which the authorities hold to 


| be private (appellant’s brief, 19, 20). 


Appellee further claims, without elaboration (except in 
the circuitous note at Page 17 of its argument), that the 
Crozier gift is charitable ‘‘since it provides for facilities 
which would ordinarily be supported out of public funds.”’ 
Appellee has not proved this by reference to applicable 
statutes or regulations. In the absence of such authentica- 
tion, appellant reaffirms that there is no obligation on the 
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government to lodge visiting alumni of the Academy and 
their male guests. For appellee so to state is an imposition 
on this Court. 


With respect to the class to be benefitted, appellee uses 
one leg of the definition without the other. The class, in 
order to be a charitable beneficiary, must be a natural 
object for the recognized types of charitable uses. The 
eases cited by appellee all involve provisions for alms, 
sheltering the homeless, education or medical care. The 
class in the instant case is patently not a natural object 
of charitable activity. 


It. EVEN GRANTING, FOR ARGUMENT, APPELLEE'S CONTEN- 
TION THAT THE GIFT TO THE UNITED STATES RAISED A 
CHARITABLE TRUST, THE DOCTRINE OF CY-PRES IS IN- 
APPLICABLE. 

Cy-pres is applicable to a charitable trust where the 
settlor had a general charitable intent and where it is 
more feasible to effectuate that intent in a different manner 


than that specified by the settlor. 


‘A ‘general charitable intent’ is not limited to intent 
to do ‘charity in general.’ There are many kinds of 
charities ... A general charitable intent exists in any 
ease where there is an intent to assist a certain general 
type or kind of charity.’’ Ramsey v. City of Brookfield, 
237 S.W. 2d, 143, 145. 


Even if Mrs. Crozier’s intent were charitable (which 
appellant denies), it is by no means general, but absolutely 
specific. There is no perceptible intent to benefit the United 
States or West Point or education in general to be found 
in Article Second. On the contrary, Mrs. Crozier’s benevo- 
lence (not charity), insofar as her military associations 
were concerned, was directed solely towards her husband’s 
close associates and their successors (v. Articles Third, 
Fourth and Fifth, gifts to the American Ordnance Associa- 
tion, J.A. 8). With a purpose so narrow and specific, 
there is no latitude for cy-pres (cf. City of Providence v. 
Payne, cit. sup.). 
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On the point of impossibility or impracticability of the 
site, it is evident that this situation, despite the assurances 
given Testatrix, is the creation of the donee.* It is also 
implicit in the conduct of the United States that this 
impossibility and the plans proposed are speculative, rather 
than definitely established. 


As to the substitution of a wing or hall for a separate 
building, this in many cases is a logical approximation; 
not so here, where Testatrix clearly intended that the 
donee should contribute to the cost, if the gift were in- 
sufficient. 


In connection with both site and type of building, appel- 
lant again points out that any expressions by Generals 
Taylor and Davidson as to the intent of Mrs. Crozier are 
entitled to no weight, being either conclusions (which it 
is the duty and power of the Court alone to make) or 
extrinsic evidence excluded by the well-established rule 
of evidence in the construction of wills. 


In any event, there is a further bar to application of 
cy-pres here. The conditions were not, as suggested by 
appellee, incidental to a general purpose of the Testatrix 
but crucial to a specific purpose. The conditions set by 
Mrs. Crozier are so specific and absolute, and evidently 
were of such importance to her, that they may not be 
varied (Roberds v. Markham, Shoemaker v. American Se- 
curity & Trust Co., City of Providence v. Payne, cit. sup.) 


3 An interesting distinction between this case and those cited by appellee 
as authority to vary a site is that, in the latter cases, the donor provided 
the site, whereas in the instant case it was a condition of the gift that the 
donee provide the specific site. 
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IV. APPELLEE HAS FAILED TO MEET APPELLANT'S ARGU- 
MENT THAT NO PROPERLY AUTHORIZED PLAN WAS SUB- 
MITTED TO THE COURT BELOW (Br. 22), AND THAT THE 
APPELLEE HAS NOT DEMONSTRATED ITS ENTITLEMENT 
TO EQUITABLE RELIEF (Br. 23). 
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